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United States Court of Appeals 

for the District of Columbia Circuit. 

April Term, 1949. 


No. 10136. 


SALLY DORN, Appellant, 
v. 

THE GLEN ECHO PARK COMPANY, INC., 

a corporation, 

and 

CRESCENT AMUSEMENT COMPANY, a corporation, 

Appellees. 


Appeal from the United States District Court for the 
District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal by Sally Dorn, plaintiff below, from 
the judgment of 'the District Court of the United States 
for the District of Columbia (App. 25). The District Court 
had jurisdiction under Title 11, Sec. 11-306, D. C. Code, 
1940 Ed. This Court has jurisdiction under Title 17, Sec. 
17-101, D. C. Code, 1940 Ed. The pleading showing the 



2 


existence of said jurisdiction is the appellant’s second 
amended complaint for damages (App. 15). For purposes 
of clarity and in order to avoid confusion, we request the 
Court to allow us to continue the use of the designation 
below of the parties herein, i.e., the appellant as plaintiff, 
and the appellees as defendants. 

STATEMENT OF THE CASE. 

The plaintiff brought her action to recover damages for 
personal injuries sustained by her as a result of the negli¬ 
gence of the defendants and their agents. That on Mon¬ 
day, July 2, 1945, the plaintiff went into an amusement 
park located at Glen Echo, Md., said place known as the 
Glen Echo Amusement Park, it being operated and main¬ 
tained by the defendant, Glen Echo Park Co., Inc., a cor¬ 
poration. That while in said amusement park, plaintiff 
purchased a ticket for admission to, and did go into, a 
“Funhouse”, known as the “Midway”; that this “Mid¬ 
way”, was operated by the defendant, Crescent Amuse¬ 
ment Co., a corporation, said Crescent Amusement Co., 
operating said “Midway”, as a concession from the defen¬ 
dant, Glen Echo Park Co. That both defendants, Glen 
Echo Park Co., and the Crescent Amusement Co., main¬ 
tained this “Midway” (App. 15-19). 

That on the night of July 2, 1945, while in the “Mid¬ 
way”, plaintiff went to the top of a ramp, and seated her¬ 
self upon a mechanical device known as a “Kiddie Car”, 
which the defendants provided, operated and maintained 
for the amusement of its patrons (App. 17, 25, 26). This 
“Kiddie Car” is large enough to comfortably seat an 
adult; and it provides a “Kiddie Car” ride down a gravi¬ 
tationally descending wooden ramp, of 100 yards or more 
in length, from the top of the wooden ramp, starting place 
of the ride, to the lower end of the wooden ramp, the bot¬ 
tom and terminal destination point of the “Kiddie Car 
ride” (App. 17, 18, 25, 26). 
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That during this ride, the plaintiff, while doing every¬ 
thing as she was precisely supposed to do while on the 
i * Kiddie Car”, and while she was absolutely and unequi¬ 
vocally free from any and all acts of negligence or negli¬ 
gent conduct, the plaintiff was injured due to the negli¬ 
gence of the defendants. That after plaintiff had com¬ 
pleted more than one-half of her ride down the gravita¬ 
tional ramp, suddenly, the “Kiddie Car”, upon which she 
was seated, came to an abrupt, violent, and sudden stop; 
as a result of this violent stopping of the “Kiddie Car”, 
with which plaintiff had nothing to do, she was thrown 
headlong to the floor. That the violent stopping of the 
“Kiddie Car”, caused plaintiff to take and turn a somer¬ 
sault, plunging her violently to the floor of the ramp, caus¬ 
ing her to sustain very serious injuries and much damage 
(App. 18, 26, 27). That all of plaintiff’s injuries and the 
damage sustained by her was due to the negligence of the 
defendants. In their answers, (App. 13, 20, 21), defen¬ 
dants denied negligence on their part, and alleged contrib¬ 
utory negligence, on the part of the plaintiff as causing 
her serious injuries and several thousand dollars of dam¬ 
ages (App. 19, 27). Subsequently, the case came on for 
Pretrial, as per Pretrial proceedings (App. 22, 23). 

The case duly came on for trial before a jury. In her 
case, the plaintiff introduced evidence which she contends 
established the negligence of the defendants for her seri¬ 
ous injuries and extensive damages (App. 25-56). After 
all of plaintiff’s evidence with respect to the negligence and 
liability of the defendants was presented, but before plain¬ 
tiff had completed her presentation of evidence with re¬ 
spect to damages and injuries to conclude the presentation 
of her full case, the Court directed a verdict for the defen¬ 
dants (App. 61, 62). 

The Court’s action directing a verdict for the defendants, 
and finding against the plaintiff, concluded the case. The 
plaintiff noted an appeal (App. 25). 
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STATEMENT OF POINTS. 

The Court below erred in: 

1. In directing a verdict and judgment for the defendants 
and against the plaintiff, and in refusing to submit plain¬ 
tiff’s case to the jury upon the grounds and issues of negli¬ 
gence and res ipsa loquitur , or upon the grounds of negli¬ 
gence and/or the doctrine of res ipsa loquitur. 

2. In refusing to permit plaintiff to amend her plead¬ 
ings. 

3. In refusing to admit into evidence, the expert testi¬ 
mony of the witness, John W. Simms. 

4. In directing a verdict and judgment for defendants 
before the conclusion of plaintiff’s case. 

5. In abusing its discretion and making arbitrary rul¬ 
ings, and abusing its judicial discretion in making certain 
rulings during the trial of the case. 

SUMMARY OF ARGUMENT. 

1. The court erred as a matter of law in directing a ver¬ 
dict and judgment for the defendants, and in finding against 
the plaintiff. The plaintiff in this case could legally make 
specific allegations of negligence, and rely upon the doc¬ 
trine of res ipsa loquitur , at the same time. Based upon 
the evidence adduced by plaintiff during the trial of her 
case, the doctrine of res ipsa loquitur did apply to her case. 
Based upon the evidence adduced by plaintiff, the Court 
should have allowed this case to go to the jury upon the 
issues and questions of negligence and res ipsa loquitur; 
or the case should have been submitted to the jury upon 
the question and issue of negligence or the doctrine of res 
ipsa loquitur. The evidence and case of the plaintiff sub¬ 
mitted enough proof of negligent conduct and actions on 
the part of the defendants, to cause the court to submit her 
case to the jury upon the grounds and issues of the defen- 
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dants’ negligence. And plaintiff contends most certainly 
that she adduced and produced during the trial, sufficient 
and ample proof and evidence of the negligence and negli¬ 
gent conduct of the defendants toward her, to warrant the 
court submitting her case to the jury upon the issues and 
questions and grounds raised pursuant to the doctrine of 
res ipsa loquitur. 

2. The court should have, as a matter of law and prac¬ 
tice, allowed the plaintiff the right and opportunity to 
amend her pleadings to conform to the proof and evidence 
adduced at the trial of her case. 

3. The Court should have, as a matter of law, allowed 
into evidence, the testimony of plaintiff’s expert witness, 
John W. Simms. It was error on the part of the Court to 
exclude this expert testimony, which would have shown and 
established further negligence on the part of the defen¬ 
dants, in their operation and maintenance of the “Kiddie 
Car” and wooden ramp in the “Midway”, all of which 
caused plaintiff’s serious injuries, and which caused plain¬ 
tiff to sustain such great damage, pain and injury as dis¬ 
closed and shown by the evidence. 

4. The court erred as a matter of law in directing a ver¬ 
dict before the conclusion of plaintiff’s case. The court 
should have permitted plaintiff to have presented all of 
her witnesses and their testimony to the jury, and to have 
been allowed to put into evidence in her case, all testimony 
and evidence denoting and showing the extent of her dam¬ 
ages and injuries. 

5. The court erred in restricting plaintiff’s right of ex¬ 
amination upon rebuttal (or re-direct examination), in not 
allowing her to examine and question on evidence adduced 
by defendants on cross-examination. The court erred in 
refusing to have defendants state the reasons for their ob¬ 
jections to questions asked plaintiff’s witnesses, and the 
reasons for defendants’ objections to testimony which 
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plaintiff sought to introduce into her case. The court erred 
in refusing plaintiff’s request to have the statement, parts 
of which were read into evidence by defendants, marked 
for identification. The court erred in denying unto plain¬ 
tiff the constitutional guarantee of due process of law, by 
prohibiting her from explaining certain statements brought 
out on cross-examination by defendants. The court erred 
in refusing to allow plaintiff to state the reasons for ask¬ 
ing questions which court overruled and refused to permit 
to be answered by plaintiff’s witnesses; and the court erred 
in refusing her proffer on these matters and issues. 

ARGUMENT. 

L 

The Trial Court Erred in Directing a Verdict and Judg¬ 
ment for the Defendants and Against the Plaintiff, and 
in Refusing to Submit Plaintiff’s Case to the Jury 
Upon the Grounds and Issues of Negligence and Res 
Ipsa Loquitur, or Upon the Grounds of Negligence 
and/or the Doctrine of Res Ipsa Loquitur. 

Plaintiff had completed the presentation of her case with 
respect to the questions and issues of negligence of the de¬ 
fendant and the liability of the defendants for her injuries 
and damages. The court determining that the plaintiff, 
rested as to liability of the defendants, proceeded to sum¬ 
marily direct a verdict and judgment for the defendants, 
taking plaintiff’s case away from the jury (App. 61, 62). 
Clearly this was wrong and error on the part of the court. 
At this very time, the court had before it, ample evidence, 
to warrant this case going forward; the defendants should 
have been directed to put in their case and offer their evi¬ 
dence, and then this case should have been submitted to the 
jury upon the question of negligence or the doctrine of 
res ipsa loquitur, since from plaintiff’s evidence adduced at 
the trial, the doctrine clearly applied in this case. 
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The evidence of the plaintiff, not only tended to prove 
and did prove specific acts of negligence, but most certainly 
did disclose an abundant volume on general acts of negli¬ 
gence on the part of the defendants, raising proper and 
reasonable inferences of negligence on the part of the de¬ 
fendants. Because of the general acts of negligence proven 
by the plaintiff in this case, and the reasonable inferences 
of negligence on the part of the defendants to be drawn 
therefrom, plaintiff’s case was clearly brought within the 
doctrine of res ipsa loquitur. Since from the negligence of 
defendants, disclosed by the record of this, the doctrine of 
res ipsa loquitur, would apply here, the court should have 
continued on with this case, and should have permitted 
plaintiff’s case to be submitted to the jury accordingly. 

The plaintiff, Sally Dorn testified as to the size, and struc¬ 
ture of the “Kiddie Car,” on which she rode, just prior to 
her being injured (App. 28, 29). She testified further as to 
the start and nature of her ride down the wooden ramp, just 
prior to her injury (App. 29). Plaintiff further testified 
that all of her conduct was free from negligence, as is shown 
from the following colloquy that took place (App. 29, 30): 

Mr. Lyman: Tell us what happened after you got 
about half way around. 

Mrs. Sally Dorn: It stopped suddenly and very vio¬ 
lently and I went off, I went over it; that’s all I know. 

Mr. Lyman: Had you looked back before you fell 
off? 

Mrs. Sally Dorn: No, I looked in front of me. 

Mr. Lyman: Did you look right or left as you were 
riding that car? 

Mrs. Sally Dorn: No. 

Mr. Lyman: Were you speaking to anybody before 
you fell off? 

Mrs. Sally Dorn: No. 

Mr. Lyman: That is immediately before you fell off? 

Mrs. Sally Dorn: No. 

Mr. Lyman: Do you know what caused it to stop? 

Mrs. Sally Dorn: I don’t know, it just stopped sud- 
den. 

Mr. Lyman: Did you put your feet down? 

Mrs. Sally Dorn: No. 
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Mr. Lyman: Where did you next wake up? 

Mrs. Sally Dorn: I saw a light and I don’t know 
whether it was in the first aid room at the park or in 
Georgetown Hospital but I remember seeing a light 
directly over me. 

The above testimony clearly establishes that plaintiff was 
free from negligence, and that she was injured while on de¬ 
fendants’ Kiddie Car from a cause, most certainly by some 
cause or defect in defendants’ ** Kiddie Car”, unknown to 
her, or because of the negligent manner in which defendants 
maintained the wooden ramp upon which the “Kiddie Car” 
descended, during her ride resulting in injury, as herein¬ 
after set forth. 

Defendants in their answers to plaintiff’s complaint, 
pleaded that her injuries were due to her contributory neg¬ 
ligence (App. 13, 21). Plaintiff by her own testimony and 
the testimony of other witnesses, completely negative this 
contention of defendants. No other “Kiddie Car”, struck, 
bumped into or collided with the “Kiddie Car”, upon which 
plaintiff was riding. The sequence of persons riding down 
the ramp on the occasion when plaintiff was injured is as 
follows: The first “Kiddie Car” rider was the witness 
Mr. Frederick Dorn. After him, came the plaintiff, Mrs. 
Sally Dorn. Following the plaintiff, was the “Kiddie Car” 
rider, the witness, Thomas Leon Jones (App. 38). 

The Witness, Mrs. Abie Jones testified as follows (App. 
38): 

Mr. Lyman: Did you see Mrs. Dorn go around on 
the Kiddie Car? 

Mrs. Abie Jones: If I could turn my position I could 
show you just what she did. 

Mr. Lyman: Just tell us. Did you see her pass by 
your view? 

Mrs. Abie Jones: Yes. 

Mr. Lyman: She did. 

Mrs. Abie Jones: Yes. 

Mr. Lyman: Who, if anyone was riding in front of 
her before she came into view? 
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Mrs. Abie Jones: Freddie Dorn. 

Mr. Lyman: He passed first? 

Mrs. Abie Jones: Yes. 

Mr. Lyman: And who passed after Freddie Dorn? 

Mrs. Abie Jones: Sally Dorn. 

Mr. Lyman: The plaintiff here ? 

Mrs. Abie Jones: Yes. 

Mr. Lyman; And who passed by your view after 
Sally Dorn? 

Mrs. Abie Jones: Leon Jones. 

Further evidence to show that plaintiff was free from negli¬ 
gence is disclosed by the testimony of the witness, Fred¬ 
erick T. Dorn (App. 46, 47). The following colloquy took 
place (App. 46, 47): 

Mr. Lyman: Did you complete your ride? 

Mr. Frederick Dorn: I did. 

Mr. Lyman: Did Mrs. Dorn’s Kiddie Car jump into 
yours ? 

Mr. Frederick Dorn: No. 

Mr. Lyman: What happened when you completed 
your ride Mr. Dorn? 

Mr. Frederick Dorn: I know she was behind me when 
I started because I had looked back and Mrs. Dorn was 
behind me and Leon was behind her. I completed my 
ride and as I go off I looked behind me to see if she 
was behind me: of course I figured she would be there, 
and when she wasn’t I looked up the ramp and I saw 
her lying on the floor. 

Further evidence to show that plaintiff was free from neg¬ 
ligence is disclosed by the testimony of the witness, Thomas 
Leon Jones (App. 39, 40, 41). The following colloquy took 
place (App. 39, 40, 41): 

Mr. Lyman: Who started off first? 

Mr. Thomas Leon Jones: Mr. Fred Dorn. 

Mr. Lyman: And who followed Mr. Fred Dorn? 

Mr Thomas Leon Jones: Mrs. Sally Dorn. 

Mr. Lyman: And who followed Mrs. Sally Dorn? 

Mr. Thomas Leon Jones: I did. 

Mr. Lyman: How far behind Mrs. Dorn’s Kiddie 
Car were you? 
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Mr. Thomas Leon Jones: I think about 15 or 20 feet. 
Mr. Lyman: Could you see her in front of you? 

Mr. Thomas Leon Jones: Yes, sir, I could. 

Mr. Lyman: During your entire ride, until Mrs. 
Dorn fell from her Kiddie Car, did you have her in 
your view? 

Mr. Thomas Leon Jones: Yes, sir, I did. 


Mr. Lyman: What did you see? 

Mr. Thomas Leon Jones: Well, she was going for¬ 
ward over the front of her Kiddie Car in a sommer- 
sault. 

Mr. Lyman: You saw her take a sommersault over 
her Kiddie Car? 

Mr. Thomas Leon Jones: Yes, sir, directly over the 
front. 


Mr. Lyman: Leon, did you at any time cause your 
Kiddie Car to bump into Mrs. Dorn’s Kiddie Car? 

Mr. Thomas Leon Jones: No, sir, I did not. 

Mr. Lyman: Did your Kiddie Car strike the rear of 
her Kiddie Car? 

Mr. Thomas Leon Jones: No, sir, I didn’t. 

Mr. Lyman: Did you do anything that caused her to 
fall off her Kiddie Car? 

Mr. Thomas Leon Jones: No, sir. 

The plaintiff’s witness, Mr. John W. Simms, was an en¬ 
gineer and an expert witness. Plaintiff sought to have him 
testify as an engineering expert as to the construction and 
make of the Kiddie Car and as to the construction and make 
of the wooden ramp. Plaintiff proffered his testimony to 
show the negligence of the defendants, with respect to the 
maintenance and operation of the Kiddie Cars and the 
wooden ramp. (App. 50, 51, 52, 53, 54). Plaintiff sought 
to proffer expert testimony concerning ball bearings, and 
all other features of the Kiddie Car and the wooden ramp, 
by the witness, Simms, said witness having previously made 
a careful and minute inspection of the Kiddie Cars in use 
at the time of plaintiff’s fall and injuries, said witness also 





11 


having made a careful and minute inspection of the wooden 
ramp, together with noting all measurements and construc¬ 
tion details and measurements concerning said ramp. The 
court admitted that the witness, Simms was an expert for 
the above purpose (App. 54). Notwithstanding all of the 
foregoing, the court refused plaintiff’s proffer, and refused 
to permit the witness Simms to testify in this case, exclud¬ 
ing all of his testimony adduced and all testimony proffered. 
Plaintiff contends that the trial court committed error here. 

Plaintiff called to the witness stand, Mr. Joseph Hart, the 
Assistant Manager of the defendants company, Glen Echo 
Amusement Park. He testified that the ramp had been 
built about 30 years ago, and that the Kiddie Cars were 
about 30 years old. (App. 50). Further evidence tending 
to show negligence and liability of defendants for plaintiff’s 
injuries and damages from the following colloquy which 
took place (App. 55, 56): 

Mr. Lyman: There have been no additions to them? 

Mr. Hart: No additions. 

Mr. Lyman: There have no changes or alterations 
in those Kiddie Cars? 

Mr. Hart: No. 

Mr. Lyman: And the remaining Kiddie Cars that 
are used on that track are the same ones that were used 
on July 2, 1945? 

Mr. Hart: That is right. 

Mr. Lyman: One of those was used by Mrs. Dorn, is 
that right? 

Mr. Hart: That is right. 

Mr. Lyman: One of those Kiddie Cars? 

Mr. Hart: One of them. 

Plaintiff has set forth the above colloquys to show that 
sufficient evidence was adduced and proffered by the plain¬ 
tiff to warrant the court submitting her case to the jury 
under the doctrine of res ipsa loquitur, notwithstanding the 
statements of the Court (App. 57, 58, 60), that the plaintiff 
did not make out a case warranting her case to be submitted 
to the jury under the doctrine of res ipsa loquitur. 
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Plaintiff asserts that also in the presentation of her case, 
she did offer, proffer and prove by competent evidence ad¬ 
mitted into the case, sufficient acts of specific negligence on 
the part of the defendants, to warrant her case having been 
submitted to the jury on the question and issue of negli¬ 
gence and/or res ipsa loquitur, as well as on the question of 
res ipsa loquitur. 

The testimony of the witness, Simms, (Apps. 50, 51, 52, 
53, 54) if allowed in evidence clearly would have disclosed 
negligence on the part of the defendants, in the maintenance 
and operation of the Kiddie Cars and wooden ramp. The 
testimony of the plaintiff discloses negligence from the fol¬ 
lowing colloquy which took place (App. 31): 

Mr. Lyman: Do you know anything about the condi¬ 
tion of the ramp down which the Kiddie Car descends? 

Mrs. Sally Dorn: It was rough. 

Further evidence of the negligence of the defendants is dis¬ 
closed by the witness Frederick T. Dorn, in the following 
colloquy which took place (App. 47): 

Mr. Lyman: Did you notice the condition of that 
ramp? 

Mr. Frederick T. Dorn: I know it was very rough. 

Mr. Lyman: Why do you say that? 

Mr. Frederick T. Dorn: The way I could see it was 
rough from one end to the other where the cars were 
operated. 

Mr. Lyman: Why do you say that ramp was rough? 

Mr. Frederick T. Dorn: You could see it was rough 
where the wheels cut into the wood. 

Mr. Lyman: Other than that what caused you to 
think it was rough? 

Mr. Frederick T. Dorn: There was a slight vibra¬ 
tion in operating of the car; you could feel it. It sort 
of seemed hard to keep it right in line. 

Mr. Lyman: What is that? 

Mr. Frederick T. Dorn: It seemed hard to keep it 
right on the track, on the point that maybe you would 
think you should be. 
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Further evidence of the negligence of the defendants is dis¬ 
closed by the witness, Thomas Leon Jones, in the following 
colloquy which took place (App. 39, 40): 

Mr. Lyman: During your entire ride, until Mrs. 
Dorn fell from her Kiddie Car, did you have her in 
your view? 

Mr. Thomas Leon Jones: Yes, sir, I did. 

Mr. Lyman: Did you see her fall off her Kiddie Car ? 
Just tell us your own words what you saw. 

Mr. Thomas Leon Jones: Well, I saw her having 
trouble with her steering gear. 

Mr. Lyman: Before you get to that, how far around 
the ramp did that occurrence take place? 

Mr. Thomas Leon Jones: Practically three-fourths 
on the way. 

Mr. Lyman: Tell the court and jury what you saw, 
what your eyes saw. 

Mr. Thomas Leon Jones: As I say, I was about 15 
or 20 feet behind her and I saw she was having diffi¬ 
culty with her steering gear. 

Mr. Lyman: What did you do then? 

Mr. Thomas Leon Jones: I slowed up and threw my 
feet down to stop. 

• •••••••• 

Mr. Lyman: Did you notice the condition of the 
ramp at that spot where she fell, if you did? 

Mr. Thomas Leon Jones: Yes, I did; I noticed that 
it was worn. 

Mr. Lyman: What do you mean worn? 

Mr. Thomas Leon Jones: There were ridges at that 
point. 

Mr. Lyman: There were what? 

Mr. Thomas Leon Jones: There were ridges at that 
point. 

Mr. Lyman: What do you mean by ridges ? 

Mr. Thomas Leon Jones: Grooves in the floor. 

Mr. Lyman: All the same size? 

Mr. Thomas Leon Jones: No, sir, some were deeper 
than others and bigger. 

Plaintiff has set forth the above colloquys to reveal and 
show that sufficient evidence was adduced and proffered by 





14 


plaintiff to warrant the court submitting her case to the 
jury on the questions and issues of the negligence of the 
defendants herein. 

There are many authorities supporting plaintiff’s posi¬ 
tions outlined above; and there are many authorities sup¬ 
porting plaintiff’s right to have had her case submitted to 
the jury by the court below, based upon facts, circumstances 
and evidence which obtained in her case, and which were 
produced at and during the trial of her case. In the case 
of Eldred v. United Amusement Co., et ah, 137 Ore. 452, 
2 P. (2nd) 114, the court held that were patron riding on 
pleasure device known as “Merry Mix Up” fell from seat 
when safety chain gave way, res ipsa loquitur doctrine held 
applicable, making negligence question for jury. The court 
said contributory negligence of patron, who fell from seat 
of pleasure device known as “Merry Mix Up” when safety 
chain gave way, in kicking seat in front of him, which was 
part of the game, and amusement operator instructed pa¬ 
trons to kick, etc., held for jury. In the case of Johnnie J. 
Jones Exposition, Inc., et al., v. Terry, etc., 116 Ind. 189, 
63 N. E. (2nd) 159, a nineteen year old boy recovered dam¬ 
ages for injuries sustained, as the result of a fall from a 
ferris wheel. In the case of Arndt v. Riverview Park Co., 
29 Ill. App. Ct. Reports 210, a minor injured on a Merry- 
Go-Round, while waiving at his parent while going around 
and fell off, was allowed to recover substantial damages 
after submission of case to jury. In the case of Banner, etc. 
v. Winton, d.h.a. Cumberland Valley Shows, 28 Tenn. App. 
69, 186 S. W. (2nd) 222, plaintiff was allowed to recover 
damages, while riding defendant’s mechanical contrivance, 
known as Loop-the-Loop. 

In the case of Rafter v. Dubrock’s Riding Academy, 75 
Cal. App. (2nd) 621, 171 P. (2nd) 459, the plaintiff sued 
defendant riding academy for injuries sustained in a fall 
from a horse. Plaintiff proved that defendant’s servant 
saddled the horse, and that she had ridden for one-half 
hour without difficulty when the saddle suddenly slipped, 
causing the fall. Plaintiff further proved that she was 
in no way negligent (as was done in the instant case). 
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In overruling defendant’s contention that the vital 
element of control (italics supplied) was lacking, the 
court held, defendant had “constructive control” or 
“right of control” over the saddle, sufficient to invoke, 
res ipsa loquitur. Plaintiff urges that in the instant case at 
bar, the defendants, Glen Echo Park Co., and Crescent 
Amusement Co. had the instrumentalities, to-wit, the Kiddie 
Car and the wooden ramp, which caused serious injury to 
plaintiff, in their management, and under their supervision 
and control. The defendants in the instant case always had 
“constructive control” and “right of control” over the 
Kiddie Car and the wooden ramp. 

The theory of res ipsa loquitur may be illustrated by a 
statement from Blanton v. Dodd, 109 Mo. 64,18 S. W., 1140, 
1149, where plaintiff was injured by the sudden starting of 
a machine contrary to its ordinary mode of operation. The 
court held that such action of machinery tended of itself to 
show want of care in its construction or condition, and, by 
way of argument, said: “Some catastrophies are of a na¬ 
ture such as to carry in a mere statement of their occur¬ 
rence an implication of negligence. In such event the theory 
speaks for itself.” Cothron v. Cudahy Packing Co., 98 Mo. 
App. 343, 73 S. W. 279. The principle of res ipsa loquitur 
depends for its application on the circumstances and char¬ 
acter of the occurrence, and not on the relation between the 
parties, except indirectly, so far as that relation defines the 
measure of duty. In an action against owner of building 
for injuries sustained by plaintiff owing to fall of elevator 
in building, it was not necessary for plaintiff to prove the 
specific defect or misconduct, but sufficient to show facts 
from which a jury might fairly infer that the car was defec¬ 
tive or negligently operated. Glassman v. Surpless, 103 
NYS 789, 791; 53, Misc. 586, quoting and adopting definition 
in Griffin v. Manice, 166 N. Y. 188, 59 N.E. 925, 52 L.R.A. 
922, 82 Am. St. Rep. 630. Also see James v. Boston Ele¬ 
vated R. Co., 204 Mass. 158, 90 N. E., 513, 514. 

Plaintiff Dorn urges that she should have been permitted 
to submit her case to the jury on the question of specific 
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negligence or res ipsa loquitur; or further, on the question 
of general negligence which infers and imputes the right of 
the jury to consider questions of liability and damage based 
on res ipsa loquitur. In the case of Kenney v. Antonetti, 
211 Cal. 336, 295 P. 341, the court said in substance that the 
theory of the doctrine of res ipsa loquitur is that the defen¬ 
dant in charge of an instrument which causes injury, either 
knows the cause of the accident or has the best opportunity 
of ascertaining it, and the plaintiff having no such knowl¬ 
edge, is compelled to allege negligence in general terms and 
to rely on proof of happening of accident in order to estab¬ 
lish it. On at least two occasions, the trial court below 
categorically stated that plaintiff could not invoke the doc¬ 
trine of res ipsa loquitur, because in her complaint, she 
alleged and relied upon specific acts of negligence (App. 
52, 53, 59). The court on at least two occasions categori¬ 
cally and unequivocally stated that the case of Moore v. 
Claggett, 48 App. D. C. 411, (App. 52, 53, 59) controlled 
plaintiff’s case here, and positively applied to and deter¬ 
mined plaintiff’s case and her evidence. We respectfully 
submit, that this was clear error (italics supplied) on the 
part of the trial court. The case of Moore v. Claggett, 
supra , is no longer controlling in this jurisdiction; and the 
case of Moore v. Claggett , supra, does not apply to the facts 
of plaintiff’s case, nor does it control her case, nor did it 
determine, nor should it have determined the rights of the 
plaintiff in her case. Plaintiff contends that she forfeited 
no right which she had to the doctrine of res ipsa loquitur, 
by pleading and attempting to prove specific acts of negli¬ 
gence on the part of the defendant. 

It is significant to note that the case of Moore v. Clag¬ 
gett, supra, relied upon by the trial court in granting defen¬ 
dants a directed verdict, and which plaintiff contends and 
argues here, was clear and pure error by the trial court, 
was a case decided long prior to the adoption of the Fed¬ 
eral Rules of Civil Procedure. Rule 8(e) (2) provides: 

“A party may set forth two or more statements of a 
claim or defense alternately or hypothetically, either 
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in one count or defense or in separate counts or de¬ 
fenses. • * * A party may also state as many separate 
claims or defenses as he has regardless of consistency 
and whether based on legal or on equitable grounds or 
on both.” 

Rule 8 (f) of the Federal Rules of Civil Procedure pro¬ 
vides: 

“All pleadings shall be so construed as to do sub¬ 
stantial justice.’ ’ 

Rule 15 (b) of the Federal Rules of Civil Procedure pro¬ 
vides for amendments of pleadings to conform to the evi¬ 
dence adduced at the trial of a case. 

Clearly, the above-quoted rules render the theory of law, 
set forth in Moore v. Claggett, supra, which was errone¬ 
ously relied upon by the trial court here, outmoded, even if 
it had applicability; and never did plaintiff concede that the 
theory of Moore v. Claggett , supra, applied to her case. 

Furthermore, this court in the case of Washington Loan 
<& Trust Co. v. Hickey, 137 F. (2nd) 677, 78 App. D. C. 59, 
impliedly relegates to oblivion the rule of Moore v. Clag¬ 
gett, supra, relied upon by the trial court, when it says in 
discussing res ipsa loquitur : 

“Appellant urges that the case is not within the prin¬ 
ciple of res ipsa loquitur. This question is more inter¬ 
esting than important. ‘The phrase is nothing but a 
picturesque way of desecribing a balance of probability 
on a question of fact on which little evidence either 
way has been presented.’ The principle behind the 
phrase is one of inclusion, not exclusion. A plaintiff 
whose case comes within the principle is entitled to go 
to the jury, but no plaintiff who makes a probable case 
is disentitled to go to the jury by the fact that his case 
does not come within it or goes beyond it.” 

During the trial of this case, plaintiff was never faced 
with an election as the court below seems to indicate should 
have been made by her, namely to rely upon either specific 
acts of negligence or the doctrine of res ipsa loquitur, the 
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reason being that by law, she was not compelled to elect 
on how to go to the jury. The plaintiff did not pitch her 
case entirely on specific acts of negligence; her complaint 
(App. 15-19) alleges negligence on the part of the defen¬ 
dants; and she alleged that this general negligence of the 
defendants was one or more of several different acts, and 
further that this general negligence could have been one 
or more of several different acts of negligence attributable 
to defendants, all unknown to her at the time and moment 
of her accident which resulted in damage and injury to her. 

Plaintiff respectfully submits that under the law she was 
entitled to have her case submitted to the jury for decision 
and deliberation if only one single isolated act of negli¬ 
gence was proven as a result of all of the testimony and 
evidence put in on behalf of her case. This is a funda¬ 
mental and elementary principle of law. Plaintiff further 
contends that proving one isolated act of negligence is suf¬ 
ficient to raise the inference of negligence on the part of 
the defendants, which caused injury and damage to the 
plaintiff, and as a consequence thereof, the court should 
have permitted the jury to consider this case under the 
doctrine of res ipsa loquitur. Plaintiff submits, however 
that by her evidence she proved more than only one act 
of negligence on the part of the defendants, and that her 
evidence revealed a general condition and circumstance of 
negligence on the part of the defendants, which warranted 
invoking the doctrine of res ipsa loquitur in this case. 

Plaintiff asserts that during the trial of the case she 
proved specific acts of negligence. Having proven a group 
or number of specific acts of negligence, plaintiff asserts 
that she was entitled to have her case submitted to the 
jury for decision. 

Plaintiff earnestly asserts and urges that she proved spe¬ 
cific acts of negligence on the part of the defendants, by 
competent testimony offered during the trial, by the plain¬ 
tiff herself, and the witnesses, Frederick T. Dora, and 
Thomas Leon Jones, to-wit, that the floor of the ramp down 
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which the Kiddie Car descended was rough, grooved, 
nicked and damaged, in addition to the fact that the handle 
bars of her Kiddie Car were and became defective. On 
this basis alone, having proven one or more specific acts 
of negligence, done or caused by the defendants, the au¬ 
thorities hold that plaintiff is entitled to have her case 
submitted to the jury for decision. Plaintiff urges that it 
is aximomatic and is an elementary and fundamental prin¬ 
ciple of law, that proof of a specific act or acts of negli¬ 
gence, on the part of the defendants, or proof of general 
negligence on the part of the defendants, raises issues of 
fact concerning negligence, which since they are the prov¬ 
ince of the jury, must be submitted to the jury for deter¬ 
mination, and can not summarily be taken away from the 
jury, by the court’s action as a matter of law, as was done 
by the court below in the instant case. 

Regarding the complaint of the plaintiff (App. 15-19) 
filed in the Court below, she urges that under the law she 
could plead specific acts of negligence and res ipsa loquitur 
in the same complaint and that at the conclusion of the 
case the court can and should submit her case to the jury 
on both, specific acts of negligence and/or res ipsa loquitur. 
The doctrine of res ipsa loquitur relates to a presumption 
of evidence, and not a presumption of pleading, and hence 
specific allegations of negligence do not prevent plaintiff 
from relying on the doctrine. See J. C. Penny Co. v. For¬ 
rest, 80 P (2nd) 640, 642, Okla. 

Plaintiff submits that the court below erred, in directing 
a verdict for defendants, and in not ordering defendants to 
go forward with their proof to rebut plaintiff’s case. Under 
the doctrine of res ipsa loquitur, the circumstances of an 
accident become evidence of defendant’s negligence, but 
do not cause the burden of proof to shift or exempt the 
plaintiff from burden of proving negligence, or circum¬ 
stances making negligence a legitimate inference. See 
Wet sell v. Reilly, 145 N. Y. S. 167, 169, 159 App. Div. 688. 
Res ipsa loquitur does not relieve plaintiff of burden of 
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proof. It does not mean that inference of negligence is 
compelled, but merely puts on party sued duty to go on 
with evidence and contradict it, or, if he can, explain how 
accident came to occur otherwise than as described by plain¬ 
tiff. See Petition of McAllister, 53 F. (2nd) 495. 

Plaintiff urges that upon completion of all evidence re¬ 
lating to the question of negligence of the defendants, that 
she made out a prima facie case. Hence, having made out 
a prima facie case, plaintiff was entitled to have the case 
proceed in orderly fashion. At this stage of the case, al¬ 
though the burden of proof never shifted from the plain¬ 
tiff, the burden of going forward with the evidence and 
proof, fell upon the defendants; here the burden of going 
forward with proof if any they had, to negate the proof 
of negligence on the part of defendants shown by plaintiff, 
fell to and was transferred to the defendants. The court 
should have ordered and directed that the defendants put 
on their case; the court should not have directed a verdict 
in favor of the defendants at the conclusion of plaintiff’s 
case. It has been held that the rule of res ipsa loquitur 
is one of expediency, and until defendant has substantiated 
denials with proof the rule assumes that a prima facie case 
of negligence has been made out. See Heider v. Barendrick, 
149 Ore. 220, 39 P (2nd) 957. Also see Morris v. Roy 
Motors, 181 So. 57, 60, La. App. Also see Walker v. Toledo 
Hotel Cc~, 17 N. E. (2nd) 422, Ohio. 

It has been held, that it is unnecessary for plaintiff to 
indicate intention to rely upon res ispa loquitur. The doc¬ 
trine of res ipsa loquitur is a mere rule of evidence justify¬ 
ing inference of negligence as to cause of an accident where 
thing causing same is shown to be under management of 
defendant and the accident is of such nature as in due and 
ordinary course of things would not happen, if those hav¬ 
ing the management used proper care. Texas-Louisiana 
Power Co. v. Daniels, 61 S. W. (2nd) 179, 184, Tex. Civ. 
App. 

It has further been held that res ipsa loquitur relieves 
plaintiff of pleading and proving specific negligence but 
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not of pleading and proving general negligence, this is, in¬ 
jury and attendant circumstances supporting inference of 
negligence. See Glossip v. Kelly, 228 Mo. App. 392, 67 
S. W. (2nd) 513. In the instant case, plaintiff did plead 
and prove general negligence on the part of the defendants, 
that is, injury and attendant circumstances supporting in¬ 
ference of negligence. Consequently, the court below erred, 
in not permitting the case to go forward, and erred in not 
submitting her case to the jury. 

In the case here, the plaintiff Dorn pleaded general acts 
of negligence as well as specific acts of negligence; and the 
proof adduced through testimony of plaintiff’s witnesses 
(App. 27-56) during the trial clearly proved general acts 
negligence and inferences supporting the same attributable 
to the defendants. Plaintiff proved injury and linked the 
causation of her injuries up to and with the general acts 
of negligence and the improper management of the Midway 
and the Kiddie Car attraction on the wooden ramp which 
resulted in injury and damage to plaintiff. Plaintiff as¬ 
serts that from the proof offered in her case a clear infer¬ 
ence of negligence did exist, and there was associated with 
and linked to and attached to the general acts of negli¬ 
gence the improper management on the part of the defen¬ 
dants, and the lack of care by the defendants, toward se¬ 
curing the safety of the plaintiff. 

In the case of Tennessee State Fair Association v. Hart¬ 
man, 134 Tenn. 159, 183 S. W., 735, the court said: “It is 
complained that it was error to burden Davis with the de¬ 
gree of care exacted of a common carrier of passengers. 
There seems to be little authority on the status, in this re¬ 
spect, of the operators of merry-go-rounds, scenic railways, 
and amusements of like type. * • * We are of opinion that 
the court of Civil Appeals did not improperly hold that 
the rule of care devolved by law on a common carrier was 
applicable in the present case.” The court said further: 
“One operating at a state fair an amusement device which 
carried passengers owed to his patrons, although they were 
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actuated by motives of curiosity or pleasure, the degree 
of care owed by a common carrier of passengers, the care 
which the most prudent man would be expected to exercise 
under similar circumstances in the design, construction, 
maintenance, inspection, and repair of his vehicle, and its 
approaches and exits, although all the rules governing car¬ 
riers were not applicable. ” 

11 Where the carriage contrivance of an amusement de¬ 
vice carrying passengers fell and injured one, that fact 
together with attendant circumstances, was evidence of 
faulty construction or repair, its operator being under the 
duty of a common carrier.’’ Plaintiff submits, that she 
was owed the high duty of care by the defendants in the 
instant case, as is set forth and declared in the case of 
Tennessee State Fair Association v. Hartman, supra. 

In the case of James v. Boston Elevated R. Co., 204 Mass. 
158, 90 N. E. 513, 514, the court applied the doctrine of 
res ipsa loquitur , where the count alleging negligence of 
the defendant, stated the nature and particulars of the 
accident, but did not state the particulars of the negligence. 

In the following cases, it w T as held that the mere happen¬ 
ing of an accident, created a presumption of negligence, 
and was prima facie evidence of negligence on the part of 
the defendants. White v. Boston & A. R. Co., 114 Mass. 
404, 11 N. E. 552; Och v. Missouri, K. T. Ry. Co., 130 Mo. 
27, 31 S. W. 962; Horn v. N. J. Steamboat Co-., 48 N. Y. S. 
348, 23 App. Div. 302. 

The following cases hold that inferences of negligence 
by defendants arise from the mere happening of an acci¬ 
dent, or the showing by plaintiff of general negligence in 
the case. Blanton v. Great Atlantic <& Pac. Tea Co., 61 F. 
(2nd) 427,429; Seybolt v. N. ¥., L. E. <& W. R. Co., 95 N. Y. 
562, 47 Am. Rep. 75; Richmond Ry. <& Electric Co. v. 
Hudgins, 100 Va. 409, 41 S. E. 736; Ireland v. Marsden, 108 
Cal. App. 632, 291 P. 912; Henry v. Peck, Hannaford <& 
Peck Co., 36 Ohio App. 276,173 N. E. 31. 
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Where a plaintiff alleges specific acts of negligence but 
is unable to prove them, or where specific acts are not suf¬ 
ficient in law, to render defendant liable, the plaintiff may 
rely on the doctrine of res ipsa loquitur if the pleadings or 
facts disclose a situation where the doctrine could be in¬ 
voked. See Gerald v. Standard Oil Co. of La., 10 So. (2nd) 
409, La. App. An unsuccessful attempt by plaintiff to show 
specific acts of negligence which caused the injury does not 
necessarily weaken or displace the presumption of negli¬ 
gence on part of the defendant arising from facts of the 
case by virtue of res ipsa loquitur doctrine. See Ramsouer 
v. Midland Valley R. Co., 44 F. Supp. 523. To the same 
effect if Lachman v. Pennsylvania Greyhound Lines, 160 
F. (2nd) 496. 

Where injury caused by apparatus in control of defen¬ 
dant, is of such character that ordinarily injury could not 
be inflicted if defendant exercised reasonable care in its 
construction, inspection, and use, a presumption arises, in 
absence of explanation which jury accepts, that injury could 
not have been inflicted if defendant had exercised reason¬ 
able care. See Baltimore Transit Co. v. Worth, 52 A. (2nd) 
249. Also see Holloway v. Shelly Oil Co., 68 F. Supp. 129. 

The law of the District of Columbia does not require 
plaintiff in negligence action either to allege or prove ab¬ 
sence of fault as condition in maintaining action. Rules of 
Civil Procedure for Dist. of Col., Rule 8 (c), 28 USCA, fol¬ 
lowing Sec. 723c. Tobin v. Pa. R. Co., 69 App. D. C., 262. 
Under the doctrine of res ipsa loquitur occurence of acci¬ 
dent permits, although it does not compel, an inference of 
negligence, and proof of accident alone becomes sufficient 
to make out plaintiff’s prima case and to shift to defendant 
burden of going forward with evidence. Smith v. Pa. Cen¬ 
tral Airlines Corp., 76 F. Supp. 940. The inference au¬ 
thorized by rule of res ipsa loquitur must be weighed in 
conjunction with evidence offered by defendant, and does 
not relieve plaintiff of burden of proof resting on him for 
entire case. 
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The res ipsa loquitur doctrine is permissibly applied 
when the facts which plaintiff proves are sufficient to sus¬ 
tain inference of negligence although evidence directly es¬ 
tablishing the negligent act is not available. Hohenthal v. 
Smith, 72 App. D. C. 343. Where the res ipsa locquitur 
doctrine is available it means no more than that the party 
claiming damages has produced proof of a fact, or a series 
of related facts which warrant the inference of negligence, 
not that they compel such an inference. Brown v. Cap . 
Transit Co., 75 U. S. App. D. C., 337. See the case of Cap¬ 
ital Transit Company v. Jackson, 80 U. S. App. D. C., 162. 
In the Jackson case, supra, this court said: “. . .in the 
District of Columbia the rule is that when res ipsa loquitur 
is applicable, it permits an inference of negligence and thus 
establishes a prima facie case, or, in other words, makes 
a case to be decided by a jury/* 

Proof of negligence or causation need not be established 
by testimony so clearly that it excludes every other specula¬ 
tive theory. Christie v. Callahan, 75 U. S. App. D. C., 133. 
Generally, direct and positive testimony to specific acts of 
negligence is not required to establish it, and circumstan¬ 
tial evidence is sufficient, either alone or in combination 
with direct evidence. Id. 

On a motion for a directed verdict if fair minded men 
may honorably draw different conclusions as to the evi¬ 
dence or nonexistence of negligence charged, the question 
is not one of law for the court but of fact for jury. McWil¬ 
liams v. Shepard, 75 U. S. App. D. C., 334. Also see Shu 
v. Basinger, 57 A (2nd) 295. Plaintiff in the instant case 
urges that upon the basis of all her evidence adduced at 
the trial, fair minded men may have, and could have drawn 
conclusions as to the actual and real existence of negligence 
on the part of the defendants herein. 

Plaintiff urges that the case of Chesapeake Beach Rail¬ 
way Company v. Brez, 39 App. D. C. 58, most strongly sup¬ 
ports the position and case of the plaintiff here. She sub¬ 
mits that the law of the Brez case, supra, with respect to 



25 


proof of negligence and raising presumptions of negligence 
on the part of defendants in such instances as this, has not 
changed. With respect to applying the doctrine of res ipsa 
loquitur and the raising of inferences of negligence, to 
plaintiff’s case here, she urges that the case of King v. 
Davis, 54 App. D. C., 239, most ably and forcibly supports 
her case, her position and contentions here. 

The Supreme Court of the United States in the case of 
Sweeney v. Erving, 228 U. S. 233, 238, said: 

“* * * it is recognized that there is a class of cases 
where the circumstances of the occurrence that has 
caused the injury are of a character to give ground for 
a reasonable inference that if due care had been em¬ 
ployed, by the party charged with care in the premises, 
the thing that happened amiss would not have hap¬ 
pened. In such cases it is said, res ipsa loquitur —the 
thing speaks for itself; that is to say, if there is nothing 
to explain or rebut the inference that arises from the 
way in which the thing happened, it may fairly be 
found to have been occasioned by negligence. 

Certainly the circumstances of the occurence in this case 
are of a character to give a reasonable ground for inference 
that if the defendants had employed due care, this accident 
to plaintiff would not have happened. 

It should be noted at this point that the old criterion of 
“exclusiveness of control”, about which much has been said 
in the past concerning invocation of the doctrine of res 
ipsa loquitur, has been abolished by a recent case in the 
Supreme Court of the United States. Jesionowski v. Bos¬ 
ton & Maine R. R., 329 U. S., 452. This case involved a 
wrongful death under the Federal Employees Liability Act. 
The decedent was a railroad brakeman. On the occasion 
of the accident it was his duty to throw a switch so as to 
allow some freight cars to pass onto a siding. The decedent 
was riding on top of the first car. He threw the switch and 
gave the signal for the train to back. The rear wheels of 
the first backing car passed onto the siding but the front 
wheels failed to do so. They continued in the direction of 
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the main track. The backward movement of the train 
caused a derailment and the car toppled over and crushed 
the decedent. 

The plaintiff in that case relied upon the doctrine of res 
ipsa loquitur. Both the trial court and the Circuit Court 
of Appeals held that since the plaintiff had some control 
over the switch the doctrine did not apply. The Supreme 
Court of the United States said, in commenting upon the 
Circuit Court’s reasoning, at page 456: 

“The Court’s reasoning was this: Petitioner was 
not entitled to have her case submitted to the jury ex¬ 
cept under the rule of res ipsa loquitur. That rule 
has rigidly defined prerequisites, one of which is that, 
to apply it, the defendant must have exclusive control 
of all the things used in an operation which might prob¬ 
ably have caused injury. Here the railroad did not 
have exclusive control of all probable causative factors, 
since deceased had some immediate control over switch¬ 
ing and signaling. ‘Exclusive control’ of all probable 
causative factors, the court reasoned, means that res 
ipsa loquitur can not be applied even though those non- 
exclusively controlled factors are clearly shown to have 
had no casual connection with the accident. 

“We cannot agree. Res ipsa loquitur, thus applied, 
would bar juries from drawing an inference of negli¬ 
gence on account of unusual accidents in all operations 
where the injured person himself participated in the 
operations, even though it was proved that his opera¬ 
tions of the things under his control did not cause the 
accident. This viewpoint unduly restricts the power 
of juries to decide questions of fact, and in this case 
the jury’s right to draw inferences from evidence and 
the sufficiency of that evidence to support a verdict are 
federal questions. A conceptualistic interpretation of 
res ipsa loquitur has never been used by this Court to 
reduce the jury’s power to draw inferences from facts. 
Such an interpretation unduly narrows the doctrine as 
this Court has applied it.” 

The rule thus laid down is a logical advance in the doc¬ 
trine of res ipsa loquitur. If the plaintiff negatives the pos- 
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itive causes of the accident within his own control, there 
remains only those causes which are solely within the con¬ 
trol of the defendants. And if from these a jury could 
reasonably infer negligence, the case is entitled to go to 
the jury. 

Res ipsa loquitur can now be applied to those cases where 
control is shared jointly by both plaintiff and defendants. 
Furthermore, just as it is a function of the jury to decide in 
a res ipsa loquitur case whether the defendants have suf¬ 
ficiently rebutted the inference of negligence, so it is the 
province of the jury to decide whether the causative factors 
in control of the plaintiff were excluded as proximate causes 
of the accident. 

Plaintiff in the case at bar, proved that she was free from 
negligence (App. 28-47). The plaintiff thereby excluded 
her own negligence as a possible cause of her injuries and 
damages. Thus the causative factors in control of the de¬ 
fendant alone, remained to explain the accident and from 
these a jury could reasonably infer negligence. 

The doctrine laid down in the Jesionowski case, supra , 
was repeated by the Supreme Court of the United States 
in the case of Johnson v. U. S ., 333 U. S. 46. 

In the light of the myriad cases supporting the positions 
urged upon this court by the plaintiff and the more recent 
expressions of the Supreme Court of the United States, 
there can be no doubt that the trial court erred in granting 
defendants’ motion for a directed verdict, and in denying 
unto the jury the right to pass upon the question of defen¬ 
dants’ negligence. 

2. The Trial Court Erred in Refusing to Permit Plaintiff 
to Amend Her Pleadings to Conform to the Evidence, 

if the Same Was Necessary. 

\ 

Plaintiff urged the trial court for the right to amend her 
pleadings to conform to the proof adduced at the trial 
(App. 54-57). The trial court refused to do this; in fact, 
not only did the trial court refuse and fail to permit plain- 
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tiff to amend her pleadings to conform to the evidence, so 
that the case might continue, and ultimately be submitted 
to the jury, but the court did more. The trial court re¬ 
fused to allow plaintiff’s case to proceed, go forward and 
be submitted to the jury, on any theory, either specific acts 
of negligence or the doctrine of res ipsa loquitur. 

In the case of Sparks v. England, 113 F (2nd) 579, the 
court held that if it is conceivable that under the allega¬ 
tions of complaint, plaintiff can, upon trial, establish a case 
which would entitle him to relief prayed for, a motion to 
dismiss for insufficiency of statement ought not to be 
granted. In the case of Simmons v. Peavy-Welch Lumber 
Co., 113 F (2nd) 812, the court held that on motion to dis¬ 
miss, trial court’s duty was to construe pleadings so as to 
effectuate substantial justice. The following cases held to 
the same effect and support the same principles of law. 
See, Webster v. Western Union Telegraph Co., 25 F. Supp. 
478; Securities <£ Exch. Comm. v. Timetrust, Inc., 28 F. 
Supp. 34; Kuenzel v. Universal Carloading <& Distributing 
Co., 29 F. Supp. 407; Catonzantti v. Bianco, 25 F. Supp. 457. 

In the case of Munzer v. Swedish American, Line, 30 F. 
Supp. 789, the court held that a party may state as many 
separate claims as he has, and is not bound to select any 
particular theory upon which to seek judgment. The fol¬ 
lowing cases held to the same effect and support the same 
principles of law. See, Crim. v. Lumbermans Mut. Cos. Co., 
26 F. Supp. 715; Cabel v. U. S., 113 F (2nd) 998; Pliner v. 
Nesvig, 42 F. Supp. 297; Metzger v. Breeze Corp., 37 F. 
Supp. 693; Guth v. Texas Co., 115 F (2nd) 563; Hawkins v. 
Frick-Reid Supply Corp., 154 F (2nd) 88; Truth Seeker 
Co., Inc. v. Duming, 147 F (2nd) 54; Matsumoto v. Chicago 
<& N. W. Ry. Co., 168 F (2nd) 496; McGhee v. U. S., 165 F 
(2nd) 287; Southern Pac. Co. v. Hanlon, 9 F (2nd) 294; and 
May Department Stores Co. v. Bell, 61 F (2nd) 830. 

Therefore, plaintiff urges in the case at bar, the trial 
court should have permitted her to amend her pleadings 
to conform to the evidence adduced, if the same was neces- 
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sary; and that the court should have permitted her case 
to go forward and be submitted to the jury on the questions 
of negligence and/or res ipsa loquitur. That failure to do so 
was error by the lower court. 

3. The Court Erred in Refusing to Permit Into Evidence 

the Expert Testimony of the Witness, John W. Simms. 

The testimony of the expert witness, John W. Simms, 
was vital and important, to plaintiff’s case; and his tes¬ 
timony was competent and admissable for the purposes in¬ 
tended by the plaintiff (App. 50, 51, and pp. 115-124 of the 
Original Record, not included in the Appendix). The trial 
court excluded the testimony of this witness, and all prof¬ 
fers of this witness’ testimony by the plaintiff (App. 50-54). 

Plaintiff urges that this was error in that the testimony 
and proffered testimony and evidence adduced and to be 
adduced by this witness did have and would have had a 
direct bearing on the negligence of the defendants in this 
case. The testimony of Mr. Simms did show and if per¬ 
mitted to be adduced before the jury, would have shown 
conclusively, the negligence of the defendants in allowing 
the operation of the Kiddie Car and the wooden ramp. His 
testimony was and would have been particularly pertinent 
with respect to showing and revealing negligence on the 
part of the defendants with respect to the management of 
the Midway, and particularly with respect to the mainte¬ 
nance and operation and inspection of the Kiddie Car and 
wooden ramp. 

Therefore, plaintiff urges that failing to allow the testi¬ 
mony of the witness Simms and his proffered testimony 
and evidence was most prejudicial to plaintiff’s case, and 
was error. 
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4. The Court Erred in Directing a Verdict and Judgment 

for Defendants Before the Conclusion of Plaintiffs 
Case. 

» 

The court directed a verdict for the Defendants before 
the Plaintiff completed the full presentation of her case to 
the jury. (App. 60-62) Plaintiff advised the Court that she 
rested as to proving further acts of negligence, but that she 
did have further proof and evidence of injuries and dam¬ 
ages sustained by her to be presented to the jury. Notwith¬ 
standing this fact, the trial court directed a verdict for the 
defendants and took the case summarily away from the 
jury to the prejudice of the Plaintiff. Plaintiff urges that 
this was error on the part of the trial court. 

Plaintiff submits that it is an elementary and a funda¬ 
mental principle of law that she should have been entitled 
to present her full case to the jury, and to present all of the 
evidence available to her bearing upon all of the issues 
involved in the trial of this case, before the court should 
have entertained, or made upon its own volition, a ruling 
for a directed verdict in favor of the defendants. There¬ 
fore, Plaintiff urges that this summary action of the court 
was error. 

5. The Court Erred in Abusing Its Discretion and Making 

Arbitrary Rulings to the Prejudice of the Plaintiff 
During the Trial and Proceedings of the Case. 

The court erred in refusing to allow paintiff to state the 
reasons for asking questions, which court overruled and 
refused to permit answers by plaintiff’s witnesses; and the 
court erred in refusing her proffer. The court denied her, 
her constitutional guarantee of due process by prohibiting 
her from explaining certain statements brought out on 
cross-examination. The trial court refused plaintiff these 
rights, (pp. 59,62, 63, 64, 66, 67, 69, of the Original Record, 
not included in the Appendix.) The 5th Amendment of the 
U. S. Constitution provides for due process of law in and 
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during the trial of her case, which plaintiff contends she 
was denied. Plaintiff urges that due process of law in the 
trial of her case means the direct examination and cross- 
examination of witnesses, and further, the right of plaintiff 
and any other witness to explain certain statements and 
matters brought out on cross-examination by the defen¬ 
dants. Failure of the court to allow her this privilege here, 
we contend, was error. 

Plaintiff urges that the court erred in refusing her re¬ 
quest to have the statement, parts of which were read into 
evidence by defendants, marked for identification, (p. 66 
of the Original Record, not included in the Appendix) 

Plaintiff urges that the court erred in refusing to have 
defendants state the reasons for certain objections, (p. 68 
of the Original Record, not included in the Appendix). The 
court should have required the defendants to state the rea¬ 
sons for their objections to questions asked plaintiff’s wit¬ 
nesses, and the reasons for defendants’ objections to tes¬ 
timony which plaintiff sought to introduce into her case. 

Plaintiff urges that the court erred in restricting her 
right of examination upon rebuttal, in not allowing her to 
examine and question on evidence adduced by defendants 
on cross-examination of her witnesses (pp. 83, 84 of Origi¬ 
nal Record not included in Appendix). Plaintiff urges that 
the above are fundamental and elementary principles of 
law, and that failure to observe and adhere to them was 
error by the trial court. 

Plaintiff submits that on voire dire the court erred in 
refusing to permit her to ask certain questions of the jury, 
(pp. 148, 149 of the Original Record, not included in the 
Appendix.) Plaintiff sought to determine whether any 
prospective members of the jury panel owned stock in the 
Capital Transit Company. Even though the Capital Tran¬ 
sit Co. was not a defendant in this case, yet said company 
owns all of the stock of the defendant, Glen Echo Park Com¬ 
pany. Consequently, plaintiff urges the question on voir 
dire was a fair and proper question; nevertheless the trial 
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Court refused plaintiff the right to ask this question. Plain¬ 
tiff submits that this ruling of the trial court was error, and 
was prejudicial to the interests of plaintiff. 

Plaintiff submits that the rulings of the court alluded to 
above were arbitrary in some respects and were contrary to 
law. It thus becomes important to define “abuse of dis¬ 
cretion”. Plaintiff contends that upon the record of this 
case, this court can find ample reason, basis and foundation, 
both in fact and in law, to decide that the court below in¬ 
dulged in abuse of discretion to the detriment of said plain¬ 
tiff. 

“Abuse of discretion” may be defined as an exercise of 
discretion to an end or purpose not justified by, and clearly 
against reason and evidence. Grant v. Michaels, 84 Mont. 
452. 23 P (2nd) 266. Turner v. State, 142 Okla. 278, 287 
p. 783. (Cited in note, Potomac Small Loan Co. v. Myles 
(Mun. Ct. App.) 34 A. (2nd) 609, 71 WLB 1275, 1277). 

“Judicial power is never exercised for the purpose of giv¬ 
ing effect to the will of a judge; always for the purpose of 
giving effect to the will of the law”. Osborn v. U. S. Bank, 
22 U. S. 738, 866. “If it serves to delay or defeat justice it 
may well be deemed an abuse of discretion”. Hill v. Fermi- 
more, 132 Mo. 459. 

Abuse of discretion—Judicial Power. “Judicial power, 
as contradistinguished from the power of the law, has no 
existence. Courts are the mere instruments of the law and 
can will nothing. When they are said to exercise a discre¬ 
tion, it is a mere legal discretion, a discretion to be exercised 
in discerning the course prescribed by law; and when this 
is discerned, it is the duty of the court to follow it. Judicial 
purpose is never exercised to give effect to the will of the 
judge, always for the purpose of giving effect to the will of 
the legislature, or, in other words, the will of the law.” Os¬ 
born v. United States Bank, supra. 
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CONCLUSION. 

In conclusion, it is respectfully submitted that in view of 
the foregoing authorities and arguments and for the rea¬ 
sons heretofore stated, the trial court erred in granting the 
motion of defendants for a directed verdict in this case. 
Therefore, the verdict and judgment below should be re¬ 
versed, and plaintiff herein granted a new trial. That the 
plaintiff should be granted a new trial with instructions 
accordingly, as this court should see fit to direct to the 
court below. 


Respectfully submitted, 


Josiah Lyman, 

1025 Connecticut Avenue N.W. 
Washington, D. C. 

Attorney for Appellant. 


Of Counsel: 

Kathryn M. Schwarz, 

1346 Connecticut Avenue N.W. 
Washington, D. C. 
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151 Filed Apr 13 1946 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 

(Holding a Civil Court) 

Civil Action No. 34300 

Sally Dorn, 3103 Kelliher Road, Queens Chapel Manor, 

Maryland, Plaintiff, 


v. 

The Capital Transit Company, a Corporation, 36th & M 
Streets, N. W., Washington, D. C., Defendant. 

Complaint for Damages for Personal Injuries Sustained 

(Patron injured on amusement device maintained and 
operated by defendant.) 

To the Honorable Justices of the District Court of the 
United States for the District of Columbia, Holding a Civil 
Court, 

The complaint of the plaintiff, Sally Dorn respectfully 
shows and represents unto the Court as follows: 

1. That this Honorable Court has jurisdiction of this 
cause by virtue of Title 11, Section 306 (18:44) of the Dis¬ 
trict of Columbia Code, (1940 Edition). 

2. That the plaintiff files this suit and brings this action 
against the Capital Transit Company, a corporation; that 
the defendant herein is a District of Columbia corporation, 
and is operating and doing business in the District of Co¬ 
lumbia, That said corporation, the Capital Transit Com¬ 
pany, owns and operates the amusement park known as 
Glen Echo Park, at Glen Echo, Maryland. 

3. That on to-wit, July 2,1945, the plaintiff herein, after 
paying the regular and current admission fee demanded 
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by the defendant for the privilege of entering a certain 
amusement house maintained and operated by the said de¬ 
fendant, as hereinafter more particularly described, was 
granted the right, privilege and permission to enter said 
amusement house. That this amusement house located in 
Glen Echo Park, Maryland, is commonly known as the 
“Midway” or “Funhouse”. 

152 4. That in the said “Midway” or “Funhouse”, 

maintained and operated by the defendant are vari¬ 
ous mechanical devices and contraptions offered for the 
use of and placed at the disposal of patrons and this plain¬ 
tiff for their entertainment and amusement That on to- 
wit, July 2, 1945, the plaintiff herein did avail herself of 
the use of one of the defendant’s mechanical devices for 
her intended amusement and entertainment, this device 
being commonly known as a “Kiddie Kar”, or “Kiddie 
Car”; that the main component parts of the aforesaid 
“Kiddie Car” are a platform seat resting on four wheels, 
the device also having foot rests and a set of handle-bars 
to guide the same while it is in motion. 

5. That on to-wit, July 2, 1945, the plaintiff while seated 
on one of the “Kiddie Cars”, aforesaid, while going down 
a graded ramp or hill provided for the use of said “Kiddie 
Cars”, was violently thrown from the “Kiddie Car” on 
which she was then and there seated and riding, and was 
seriously and grievously injured, all due to the negligence 
of the defendant herein. 

6. That the plaintiff herein was seriously and grievously 
injured herein due to the defective condition of the “Kid¬ 
die Car” aforesaid and the negligence of the defendant; 
that the defendant negligently and wantonly permitted the 
defective device to be used; that all of plaintiff’s injuries 
and damages sustained are and were due to the negligence, 
and the negligent acts and conduct of the defendant in the 
premises aforesaid. 

7. That as a result of her fall from defendant’s defec¬ 
tive contrivance, the plaintiff sustained serious and per- 
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manent injuries; that plaintiff was confined to hospitals 
for a long period of time and had to receive extensive hos¬ 
pital care, medical care and treatment and medicines; that 
plaintiff had to expend large sums of money for hospital¬ 
ization, doctors’ bills, and physicians’ fees; that plaintiff 
was confined to her home and bed thereafter for a long 
period of time, and had to expend monies for nursing care 
and maids; that plaintiff was compelled to remain away 
from her work and employment, and lost her earnings and 
salary for a long period of time; and that plaintiff sus¬ 
tained much mental anguish and physical pain; and that 
plaintiff sustained serious injuries and is now perma¬ 
nently deformed and permanently injured, all of this and 
all of the aforesaid being due to the negligence of 
153 the defendant herein, all to the damage of the plain¬ 
tiff in the sum of Thirty Thousand Dollars ($30,- 
000 . 00 ). 

Wherefore, the premises considered the plaintiff prays 
for and demands judgment against the defendant herein 
in the full sum of Thirty Thousand Dollars ($30,000.00), 
together with all of her costs in this action. 

(s) Ellis Klein, 

J. L. 

215 Evans Building, 

Josiah Lyman, 

J. L. 

809 Evans Building, 
Washington, D. C., 

Attorneys for Plaintiff. 

• ••••••••• 

155 Filed May 22 1946 

Motion for Summary Judgment 

Comes now the defendant and moves the Court for sum¬ 
mary judgment dismissing the above-entitled cause on the 
ground, as shown by the affidavit attached, that the defen- 



5 


dant does not manage, operate or exercise control over the 
instrumentality which allegedly caused plaintiff’s injuries. 

Hogan and Hartson. 

By Howard Boyd, 

Edward B. Williams, 

Attorneys for Defendant. 

156 Filed May 22 1946 

Affidavit in Support of Motion for Summary Judgment 

(District of Columbia) ss. 

I, E. D. Merrill, President of the Capital Transit Com¬ 
pany, defendant herein, being first duly sworn, depose and 
say that I possess personal knowledge of the matters 
herein stated; that Capital Transit Company is a stock¬ 
holder in the Glen Echo Park Company, a corporation, 
which operates an amusement center at Glen Echo, Mary¬ 
land; and that Capital Transit Company although owning 
the premises on which the aforesaid amusement center is 
located, rents said premises to the Glen Echo Park Com¬ 
pany, a corporation, and did so at the time of plaintiff’s 
alleged injuries, and this defendant at that time did not 
and does not now manage, operate or control the amuse¬ 
ment center aforesaid or the facilities which allegedly 
caused plaintiff’s injuries. 

E. D. Merrill. 

Subscribed and sworn to before me, a notary public, 
this 7th day of May, 1946. 

Thelma J. Ullman, 

Notary Public. 

My Commission Expires August 14, 1949. 

• ••••••••• 




6 


157 Filed Oct 10 1946 

Motion for Joinder of New Party Defendant 

Comes now the defendant, Sally Dorn by her counsel of 
record in the above-entitled cause and respectfully moves 
this Honorable Court to be granted permission to join a 
new party defendant in this cause, and to be granted the 
right to have process issue against said new party, defen¬ 
dant, and to have a copy of plaintiff’s complaint served 
with process upon said new party defendant, said new 
party being to-wit, the “Glen Echo Park Co., Inc., a cor¬ 
poration,” defendant, and for reasons therefor, says as 
follows: 

1. That the plaintiff filed her suit herein against the de¬ 
fendant, the Capital Transit Company, a corporation, but 
it now appears that said Capital Transit Company, a cor¬ 
poration, is not the only defendant, or the precisely proper 
defendant. 

2. That it appears that the proper defendant, in this 
cause, would be the Glen Echo Park Company, Inc., a cor¬ 
poration, it being the legal person who owns and operates 
the amusement park known as Glen Echo Park, Maryland. 

3. It further appears that the Capital Transit Company 
owns the land upon which the amusement park is situated, 
but that the Glen Echo Park Company, Inc., a corporation, 
maintains and operates said Park; and that the Capital 
Transit Co., is stockholder of and owner of shares of 
stock in said Glen Echo Park Company, Inc., a corpora¬ 
tion. 

4. That plaintiff should be allowed to file an amended 
complaint in this cause, naming the Glen Echo Park Com¬ 
pany, Inc., a corporation as the proper party defendant. 
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5. And for other reasons to be presented at the 
158 hearing hereof. 


(s) Ellis Klein, 

J. L. 

Josiah Lyman, 

Evans Building, 
Washington, D. C., 
Attorneys for Plaintiff. 


159 Filed Oct 101946 

Order Granting Motion for Joinder of New Party 

Defendant 

This matter having come on for hearing upon the motion 
of the plaintiff, Sally Dorn, for the joinder of a new party 
defendant in this cause, and it further appearing that the 
defendant, The Capital Transit Company, a corporation, 
has consented hereto, it is therefore by the Court, this 10th 
day of October, 1946, 

Ordered, that the plaintiff, Sally Dorn, be and she hereby 
is granted permission to join as a new defendant in this 
cause, the Glen Echo Park Company, Inc., a corporation. 

And it is Further Ordered, that the said plaintiff, Sally 
Dorn be and she hereby is given the right to have process 
issue herein against the Glen Echo Park Company, Inc., a 
corporation, as a new party defendant, 

And it is Further Ordered, that the said plaintiff, Sally 
Dorn, be and she hereby is granted the right to file an 
amended complaint herein, and to have a copy of said 
amended complaint served with the process of this Court 
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upon the new party defendant, namely, the Glen Echo Park 
Company, Inc., a corporation. 

Bv the Court: 

T. Alan Goldsbobough, 

Justice. 

No objection 
Hogan & Habtson, 

By: Howard Boyd, 

Counsel for Defendant, 

Capital Transit Co., a corporation. 


160 Filed Oct 12 1946 

Praecipe 

In the District Court of the United States for the District 

of Columbia 

Cal 5/3/46. 1905 J 

W the 12th day of October, 1946 

Sally Dorn 

v. Civil Action 

The Capital Transit Co. No. 34,300 

The Clerk of said Court will please dismiss the above 
cause as to the defendant The Capital Transit Co. 

(s) Ellis Klein 
J. L. 

Josiah Lyman 
809 Evans Bldg. 

Attorneys for Plaintiff. 

We consent: 

Hogan & Hartson 
by Howard Boyd 

Atty for deft. Cap. Transit Co. 
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161 Filed May 19 1947 

In the District Court of the United States for the 
District of Columbia 

(Holding a Civil Court) 

Civil Action No. 34,300 

Sally Dorn, 3103 Kelliher Road, Queens Chapel Manor, 

Maryland, Plaintiff, 

v. 

The Capital Transit Company, a Corporation, 36th & M 
Streets, N. W., Washington, D. C., Defendant. 

and 

The Glen Echo Park Company, Inc., a corporation, 1110 
13th Street, N. W., Washington, D. C., Defendant. 

Amended Complaint for Damages for Personal Injuries 

Sustained 

(Patron injured on amusement device maintained and 
operated by defendants) 

To the Honorable Justices of the District Court of the 
United States for the District of Columbia, Holding a 
Civil Court: 

The complainant of the plaintiff, Sally Dorn respectfully 
shows and represents unto the Court as follows: 

1. That this Honorable Court has jurisdiction of this 
cause by virtue of Title 11, Section (306) (18:44) of the 
District of Columbia Code, (1940 Edition). 

2. That plaintiff files this suit and brings this action 
against the Capital Transit Company, a corporation as a 
defendant; and that plaintiff files this suit and brings this 
action against the Glen Echo Park Company, Inc., a cor¬ 
poration as a defendant pursuant to an order of this Court 
allowing the plaintiff herein to join said Glen Echo Park 
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Company, Inc., a corporation, in this cause as a new party 
defendant, and allowing plaintiff to have the process of this 
Court issue against the said new party defendant to- 
162 gether with a copy of the amended complaint filed in 
this cause. That said defendants are operating, 
doing business and maintaining offices and places of busi¬ 
ness in the District of Columbia. 

3. That the defendant, Glen Echo Park Company, Inc., a 
corporation, maintains an office in the District of Colum¬ 
bia and owns and operates the amusement park known as 
Glen Echo Park, at Glen Echo, Maryland. 

4. That the defendant, Capital Transit Company, owns 
stock in the defendant company, Glen Echo Park Company, 
Inc., a corporation. 

5. That on to-wit, July 2,1945, the plaintiff herein, after 
paying the regular and current admission fee demanded by 
the defendant, Glen Echo Park Company, Inc., a corpora¬ 
tion, for the privilege of entering a certain amusement 
house maintained and operated by the said defendant, as 
hereinafter more particularly described, was granted the 
right, privilege and permission to enter said amusement 
house. That this amusement house located in Glen Echo 
Park, Maryland, is commonly known as the “Midway’’ or 
“Funhouse”. 

6. That in the said “Midway” or “Funhouse”, main¬ 
tained and operated by the defendant are various mechan¬ 
ical devices and contraptions offered for the use of and 
placed at the disposal of patrons and this plaintiff for their 
entertainment and amusement. That on to-wit, July 2, 
1945, the plaintiff herein did avail herself of the use of one 
of the defendant’s mechanical devices for her intended 
amusement and entertainment, this device being commonly 
known as a “Kiddie Kar” or “Kiddie Car”; that the 
main component parts of the aforesaid “Kiddie Car” are 
a platform seat resting on four wheels, the device also hav¬ 
ing foot rests and a set of handle-bars to guide the same 
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while it is in motion. That the passenger, plaintiff in this 
case, seated herself on the platform of said “Kiddie Car” 
at the beginning point of a graded circular track, created 
and maintained by the defendant, Glen Echo Park Com¬ 
pany, Inc., a corporation, for the purpose of providing the 
road and path of movement over which the “Kiddie Car”, 
transports the passenger seated on the platform of the 
“Kiddie Car”. 

7. That on to-wit, July 2, 1945, the plaintiff while seated 
on one of the “Kiddie Cars”, aforesaid, and while going 
down a graded ramp or hill provided for the use of said 
“Kiddie Cars”, was violently thrown from the said “Bad- 
die Car” on which she was then and there seated and riding, 
and was seriously and grievously injured, all due to the 
negligence of the defendant, Glen Echo Park Corn- 
163 pany, Inc., a corporation. 

8. That the plaintiff herein was seriously and 
grievously injured herein due to the defective condition of 
the “Kiddie Car” aforesaid and due to the negligence of 
the said defendant, Glen Echo Park Company, Inc., a cor¬ 
poration, herein; that plaintiff herein was seriously and 
grievously injured herein due to the defective condition of 
the graded ramp or hill provided by said defendant as a 
road or path down which the said “Kiddie Car”, travels 
when in motion, and due to the negligence of the said de¬ 
fendant named herein. That the said defendant, Glen Echo 
Park Company, Inc., a corporation, negligently and wan¬ 
tonly permitted the defective device and the defective ramp 
or hill to be used; that all of plaintiff’s injuries and dam¬ 
ages are and were sustained and are and were due to the 
negligence, and the negligent acts and conduct of the said 
defendant herein, in the premises aforesaid. 

9. That as a result of her fall from defendant’s contri¬ 
vances, the plaintiff sustained serious and permanent in¬ 
juries; that plaintiff was confined to hospitals for a long 
period of time and had to receive extensive hospital care, 
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medical care and treatment and medicines; that plaintiff 
had to expend large sums of money for hospitalization, doc¬ 
tors’ bills and physicians’ fees; that plaintiff was confined 
to her home and bed thereafter for a long period of time, 
and had to expend monies for nursing care and maids; that 
plaintiff was compelled to remain away from her work and 
employment, and lost her earnings and salary for a long 
period of time; and that plaintiff sustained much mental 
anguish and physical pain; and that plaintiff sustained se¬ 
rious injuries and is now permenantly deformed and per¬ 
manently injured, all of this and all of the aforesaid being 
due to the negligence of the said defendant herein, the Glen 
Echo Park Company, Inc., a corporation, all to the damage 
of the plaintiff in the sum of Thirty Thousand Dollars ($30,- 
000 . 00 ). 


Wherefore, the premises considered the plaintiff prays 
for and demands judgment against the defendant, the Cap¬ 
ital Transit Company, a corporation, and against the de¬ 
fendant, Glen Echo Park Company, Inc., a corporation, and 
each of said defendants, in the full sum of Thirty Thousand 
Dollars ($30,000.00), together with all of her costs in this 
action. 


(s) Ellis Klein, 

J. L. 

Evans Building, 


Josiah Lyman, 

1828 Columbia Rd., N. W. 
Wash. D. C. 

Atty’s for Plaintiff. 


165 Filed Jun 26 1947 

Answer of Defendant, the Glen Echo Park Company, Inc. 

First Defense 

The complaint fails to state a claim upon which relief may 
be granted as against this defendant. 
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Second Defense 

1. The allegations of said paragraph are admitted. 

2. This defendant admits that it maintains an office in 
the District of Columbia. The remaining allegations of 
said paragraph are denied. 

3. The allegations of said paragraph are admitted. 

4. The allegations of said paragraph are admitted. 

5. The allegations of said paragraph are denied. 

6. Defendant denies that at the time referred to in said 
complaint, it maintained and operated the “Midway” or 
“Fun House”, but on the contrary says the same was op¬ 
erated by Crescent Amusement Company, a corpora¬ 
l-66 tion. Defendant admits that said plaintiff rode upon 

an amusement device commonly known as “Kiddie 
Car”. Each and all of the remaining allegations of said 
paragraph are denied. 

7. The allegations of said paragraph are denied. 

8. The allegations of said paragraph are denied. 

9. The allegations of said paragraph are denied. 

Third Defense 

The damages and injuries of which the plaintiff com¬ 
plains did not result from any negligence on the part of 
this defendant, but on the contrary were caused by the neg¬ 
ligence of said plaintiff. 

Fourth Defense 

In using the amusement device at the time and place men¬ 
tioned in said complaint said plaintiff assumed the risks 
incident thereto. 

Brandenburg & Brandenburg 

By Louis E. Denit 

Attorneys for Defendant 
The Glen Echo Park 
Company, Inc. 

719 15th Street, N. W. 
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169 Filed Nov 18 1947 

Amendment to Plaintiff’s Complaint for Personal Injuries 

Sustained 

8(a) That while the plaintiff herein was riding on the 
said “Kiddie Car” down the said ramp referrd to in the 
complaint herein, the wheels of said “Kiddie Car” on 
which plaintiff was seated, locked, or otherwise did there 
and then become defective so that said “Kiddie Car”, 
stopped shortly and abruptly, and the said stopping of said 
“Kiddie Car” as aforesaid, did cause the plaintiff to be 
violently thrown off and from said “Kiddie Car”, causing 
unto plaintiff the injuries and damages complained of 
herein. 

(s) Ellis Klein (J. L.) 

Evans Bldg., 

Josiah Lyman, 

1828 Columbia Rd., N. W., 
Washington, D. C. 

Attorneys for Plaintiff 

No objection to filing 

Brandenburg and Brandenburg 

By Thomas S. Jackson 
Attorneys for defendant, 

Glen Echo . Park Co. 
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170 Filed Nov 28 1947 

In the District Court of the United States for the 
District of Columbia 

(Holding a Civil Court) 

Civil Action No. 34,300 

Sally Dorn, 3103 Kelliher Road, Queens Chapel Manor, 

Maryland, Plaintiff 
v. 

The Capital Transit Company, a Corporation, 36th & M 
Streets, N. W., Washington, D. C., Defendant 

and 

The Glen Echo Park Comfany, Inc., a Corporation, 1110 
13th Street, N. W., Washington, D. C., Defendant 

and 

Crescent Amusement Company, a Corporation, (Serve 
Francis Starr Wetten, President) 2116 Kalorama 
Road, N. W., Washington, D. C., Defendant 

Second Amended Complaint for Damages for Personal 

Injuries Sustained 

(Patron injured on amusement device maintained and 
operated by defendants) 

To the Honorable Justices of The District Court of The 
United States for The District of Columbia, Holding a Civil 
Court, 

The Complaint of the plaintiff, Sally Dorn respectfully 
shows and represents unto the Court as follows: 

1. That this Honorable Court has jurisdiction of this 
cause by virtue of Title 11, Section (306) (18:44) of the 
District of Columbia Code, (1940 Edition). 

1(a). That leave has been granted unto the plaintiff, 
Sally Dorn, herein, by the Presiding Justice of the Pre- 
Trial Court of the District Court of the United States for 
the District of Columbia, after oral application was made 
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in open court by the plaintiff for same, to join as another 
and as an additional party defendant in this cause, the de¬ 
fendant, Crescent Amusement Company, a corporation. 

2. That plaintiff files this suit and brings this ac- 
171 tion against the Capital Transit Company, a corpo¬ 
ration as a defendant; and that plaintiff files this 
suit and brings this action against the Glen Echo Park 
Company, Inc., a corporation as a defendant pursuant to 
an order of this Court allowing the plaintiff herein to join 
said Glen Echo Park Company, Inc., a corporation, in this 
cause as a new party defendant, and allowing plaintiff to 
have the process of this Court issue against the said new 
party defendant together with a copy of the amended com¬ 
plaint filed in this cause. That said defendants are oper¬ 
ating, doing business and maintaining offices and places of 
business in the District of Columbia. And that plaintiff 
files this suit and brings this action against the defendant, 
Crescent Amusement Company, a corporation, pursuant to 
permission and order of this Court allowing the plaintiff 
herein to join said Crescent Amusement Company, a corpo¬ 
ration, in this cause as a new party defendant, and allow¬ 
ing plaintff to have the process of this Court issue against 
the said new party defendant together with a copy of the 
second amended complaint filed in this cause. That said 
defendant, Crescent Amusement Company, a corporation, 
is operating, doing business and maintaining an office and 
a place of business in the District of Columbia. 

3. That the defendant, Glen Echo Park Company, Inc., a 
corporation, maintains an office in the District of Columbia 
and owns and operates the amusement park known as Glen 
Echo Park, at Glen Echo, Maryland. That the defendant, 
Crescent Amusement Company, a corporation, maintains 
an office in the District of Columbia; and that the defen¬ 
dant, Crescent Amusement Company, a corporation, oper¬ 
ates the * ‘Midway”, the place wherein plaintiff herein was 
injured, as a concession, from the defendant, Glen Echo 
Park Company, Inc., according to the allegations and ad- 
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missions of the defendant, Glen Echo Park Company, as 
set forth in this cause. 

4. That the defendant, Capital Transit Company, owns 
stock in the defendant company, Glen Echo Park Company, 
Inc., a corporation. 

5. That on to-wit, July 2, 1945, the plaintiff herein, after 
paying the regular and current admission fee demanded 
by the defendants, Glen Echo Park Co., Inc., a corporation 
and the defendant, Crescent Amusement Co., a corporation, 
for the privilege of entering a certain amusement house 
maintained and operated by the said defendants and both 
of them, as hereinafter more particularly described, was 
granted the right, privilege and permission to enter said 
amusement house. That this amusement house located in 
Glen Echo Park, Maryland, is commonly known as the 

“Midway.” 

172 6. That the said “Midway” or “Funhouse”, main¬ 

tained and operated by the defendants are various 
mechanical devices and contraptions offered for the use of 
and placed at the disposal of patrons and this plaintiff for 
their entertainment and amusement. That on to-wit, July 
2, 1945, the plaintiff herein did avail herself of the use of 
one of the defendant’ mechanical devices for her intended 
amusement and entertainment, this device being commonly 
known as a “Kiddie Kar” or “Kiddie Car”; that the 
main component parts of the aforesaid “Kiddie Car” are 
a platform seat resting on four wheels, the device also 
having foot rests and a set of handle-bars to guide the same 
while it is in motion. That the passenger, plaintiff in this 
case, seated herself on the platform of said “Kiddie Car” 
at the beginning point of a graded circular track, created 
and maintained by the defendants, Glen Echo Park Com¬ 
pany, Inc., a corporation, and the Crescent Amusement 
Company, a Corporation, for the purpose of providing the 
road and path of movement over which the “Kiddie Car”, 
transports the passenger seated on the platform of the 
Kiddie Car”. 
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7. That on to-wit, July 2,1945, the plaintiff while seated 
on one of the “Kiddie Cars”, aforesaid, and while going 
down a graded ramp or hill provided for the use of said 
“Kiddie Cars”, was violently thrown from the said “Bad- 
die Car” on which she was then and there seated and rid¬ 
ing, and was seriously and grievously injured, all due to 
the negligence of the defendants, the Glen Echo Park Com¬ 
pany, Inc., a corporation and the Crescent Amusement Com¬ 
pany, a corporation. 

8. That the plaintiff herein was seriously and grievously 
injured herein due to the defective condition of the “Kiddie 
Car” aforesaid and due to the negligence of the said de¬ 
fendants, Glen Echo Park Company, Inc., a corporation, 
and the Crescent Amusement Company, a corporation here¬ 
in; that plaintiff herein was seriously and grieviously in¬ 
jured herein due to the defective condition of the graded 
ramp or hill provded by said defendants as a road or path 
down which the said Kiddie Car”, travels when in motion, 
and due to the negligence of the said defendants named 
herein. That the said defendants, Glen Echo Park Com¬ 
pany, Inc., a corporation and the Crescent Amusement Com¬ 
pany, a corporation, negligently and wantonly permitted 
the defective device and the defective ramp or hill to be 
used; that all of plaintiff’s injuries and damages are and 
were sustained and are and were due to the negligence, and 
the negligent acts and conduct of the said defendants here¬ 
in, in the premises aforesaid. 

173 8.(a) That while the plaintiff herein was riding 

on the said “Kiddie Car” down the said ramp re¬ 
ferred to in the complaint herein, the wheels of said “Kid¬ 
die Car” on which plaintiff was seated, locked, or other¬ 
wise did there and then become defective so that said 
“Kiddie Car”, stopped shortly and abruptly, and the said 
stopping of said “Kiddie Car” as aforesaid, did cause 
the plaintiff to be violently thrown off and from said “Kid¬ 
die Car”, causing unto plaintiff the injuries and damages 
complained of herein. 
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9. That as a result of her fall from defendants 7 contriv¬ 
ances, the plaintiff sustained serious and permanent in¬ 
juries; that plaintiff was confined to hospitals for a long 
period of time and had to receive extensive hospital care, 
medical care and treatment and medicines; that plaintiff, 
had to expend large sums of money for hospitalization, 
doctors’ bills and physicians’ fees; that plaintiff was con¬ 
fined to her home and bed thereafter for a long period of 
time, and had to expend monies for nursing care and 
maids; that plaintiff was compelled to remain away from 
her work and employment, and lost her earnings and sal¬ 
ary for a long period of time; and that plaintiff sustained 
much mental anguish and physical pain; and that plaintiff 
sustained serious injuries and is now permanently de¬ 
formed and permanently injured, all of this and all of the 
aforesaid being due to the negligence of the said defen¬ 
dants herein, the Glen Echo Park Company, Inc., a cor¬ 
poration and the Crescent Amusement Company, a Cor¬ 
poration, all to the damage of the plaintiff in the sum of 
Thirty Thousand Dollars ($30,000.00). 

Wherefore, the premises considered the plaintiff prays 
for and demands judgment against the defendants, the 
Glen Echo Park Company, Inc., a corporation and the de¬ 
fendant, Crescent Amusement Copany, a Corporation, and 
each of said defendants, in the full sum of Thirty Thous¬ 
and Dollars ($30,000.00), together with all of her costs in 
this action. 

Ellis Klein, 

Josiah Lyman, 

1828 Columbia Road, N. W., 
Washington, D. C., 

Attorneys for Plaintiff. 

The plaintiff demands a trial by jury upon all of the 
issues in this case. 

Ellis Klein, 

Josiah Lyman, 

Attorneys for Plaintiff. 
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174 Filed Dec 12 1947 

Answer of Defendant, the Glen Echo Park Company, Inc. 
to the Second Amended Complaint 

Comes now The Glen Echo Park Company, Inc., a corpo¬ 
ration, and for answer to the second amended complaint 
filed herein, says: that it adopts the answer heretofore by 
it filed, and re-asserts the defenses therein set forth. 

Brandenburg & Brandenburg, 
By: Thomas S. Jackson, 
Attorneys for Defendant, 
The Glen Echo Park Com¬ 
pany, Inc., 

719 15th Street, N.W., 
Washington, D. C. 


175 Filed Dec 12 1947 

Answer of Crescent Amusement Company, a Corporation 

First Defense 

The complaint fails to state a claim upon which relief 
may be granted as against this defendant. 

Second Defense 

Comes now the defendant, Crescent Amusement Com¬ 
pany, a corporation, by its attorneys, and for answer to 
the second amended complaint herein says: 

1. The averments of paragraph 1 and 1A are admitted. 

2. The averments of paragraph 2 are admitted, except 
that this defendant denies that it is engaged in business in 
the District of Columbia or maintains offices or a place of 
business in the District of Columbia. 

3. The averments of paragraph 3 are admitted, except 
that it is denied that this defendant maintains an office in 
the District of Columbia. 
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4. This defendant is without information sufficient to 
form a belief as to the truth of the averments of paragraph 
4 of the complaint, but says that the same are not material. 

5. The averments of paragraph 5 are denied. 

6. This defendant admits that on, to-wit, the 2nd day of 
July, 1945, it operated an amusement device in the “Mid¬ 
way’’ or “Fun House” at Glen Echo Park, Maryland, said 

amusement device being known as a “Kiddie Car,” 
176 and admits that on or about said day the plaintiff 
rode upon one of the “Kiddie Cars.” Each and all 
of the remaining allegations of said paragraph are denied. 

7. The averments of paragraph 7 are denied. 

8. The averments of paragraph 8 and 8A are denied. 

9. The averments of paragraph 9 are denied. 

Third Defense 

The damages and injuries of which the plaintiff com¬ 
plains did not result from any negligence on the part of 
this defendant, but on the contrary were caused, or con¬ 
tributed to, by the negligence of said plaintiff. 

Fourth Defense 

In using the amusement device at the time and place men¬ 
tioned in said complaint, said plaintiff assumed the risks 
incident thereto. 

Brandenburg & Brandenburg, 
By: Thomas S. Jackson, 
Attorneys for defendant , 
Crescent Amusement Com¬ 
pany , 

719 15th Street, N.W., 
Washington, D. C. 
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Filed Jan 7 1948 
Pretrial Proceedings 

Statement of Nature of Case : 

This is an action for personal injuries, arising out of 
what was intended to be a pleasure trip to Glen Echo 
Amus. Co. 

The Plaintiff, an adult, on July 2, 1945, while at the part 
bought a ticket for a ride on what is called a “Kiddie” car. 
This is a mechanical device roughly in the shape of a tri¬ 
cycle and a ride is over a ramp which gradually slopes 
downward. She says that while she was travelling on the 
ramp and while she was properly handling the machine it 
came to a sudden stop and she was thrown from it. She 
says the kiddie car was mechanically defective in that the 
wheels were not properly lubricated, and they locked; that 
the ball bearing cogs in the wheels must have been defec¬ 
tive and that there must have been some foreign matter in 
the wheels and that the handle bars were loose; that the 
kiddie car for lack of care was out of balance and that the 
age of the car was such that it should not have been put in 
use and was generally not kept in a state of repair. She, 
also, says that the ramp was not properly maintained in 
that there were nicks and ridges in it which made it dan¬ 
gerous. The plaintiff, also, relies on res ipsa loquitur. 

She says that she suffered a concussion, injuries to her 
face, bruises, a sacro-iliac condition, injury to her hearing, 
injuries to her ear drum. She, also, lost several teeth and 
that she fractured a rib and secondary to her teeth she 
suffered cellulitis, spreading it to the tissues of the face 
and the neck. She was hospitalized for several months and 
is still under treatment at the present time. She claims to 
date in excess of $3,000.00 damages. This includes hospital 
and doctors’ bills and loss of earnings. 

The case as to Capital Transit Co. is dismissed, and the 
present defendants are the Glen Echo Park Co. and the 
Crescent Amusement Co. 
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The Glen Echo Park Co. owns the Amusement Park and 
leases to the Crescent Company the concession. The theory 
of the plaintiff is that there was a joint enterprise growing 
not only out of the operation of the Park but of the amuse¬ 
ment concessions. 

The Defendant’s position is that it was not guilty of neg¬ 
ligence in maintaining or operating the amusement device 
in question; that the plaintiff, herself, was guilty of negli¬ 
gence which caused or contributed to her injuries; that 
plaintiff assumed the risk of ordinary accidents; and that 
other people using the device contributed to the accident 
and was the proximate cause of the accident by allowing 
their kiddie car to run into her. 

179 Stipulations: By agreement of counsel for the 
respective parties, present in Court, it is ordered 
that the subsequent course of this action shall be governed 
by the following stipulations unless modified by the Court 
to prevent manifest injustice: 

Lists of witnesses will be exchanged by both counsel. 

Defendants may take plaintiff’s deposition and may have 
a medical examination; plaintiff will furnish list of special 
damages and copy of her medical report and defendants 
will furnish plaintiff copy of their medical report when re¬ 
ceived. 

SCHWEINHAUT, 

Pretrial Justice. 

Dated Jan. 5,1948 

Remarks of Pretrial Justice for consideration of Trial 
Justice: 

Attorneys authorized to act: 

(s) Ellis Klein (J. L.) 

Josiah Lyman, 

Attorney for Plaintiff. 

Brandenburg & Brandenburg, 

By Thomas S. Jackson, 

Attorney for Defendant. 

• ••••••••• 
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183 Filed Oct 22 1948 

Civil No. 34,300 
Sally Dorn, Plaintiff , 


v. 


Glen Echo Park Co., Inc., Crescent Amusement Co., 

Defendant. 

Verdict and Judgment 

This cause having come on for hearing on the 22nd day 
of October, 1948, before the Court and a jury of good and 
lawful persons of this district, to wit: 


Joseph M. Donohoe 
Maggie W. Jordan 
Andrew S. Gallia 
Robert C. Hamilton 
Jeanne M. Gardner 
George R. Marlow 


Bessie E. Lomax 
Warren T. Harley 
John J. Denikos 
William G. Hoyt 
Joseph S. Kelly, Jr. 
Joseph R. McDonald 


who, after having been duly sworn to well and truly try the 
issues between Sally Dorn, plaintiff, and Glen Echo Amus. 
Co. & Crescent Amus. Co., defendants, and after this cause 
is heard and given to the jury in charge, they upon their 
oath say this 22nd day of October, 1948, that they find for 
the defendant against said plaintiff, by direction of the 
Court. 


Wherefore, it is adjudged that said plaintiff take noth¬ 
ing by this action, that said defendants go hence without 
day, be for nothing held and recover of plaintiff their costs 
of defense. 

Harry M. Hull, 

Cleric. 

By C. H. Milstead, 

Deputy Cleric. 


By direction of Judge McGuire. 
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184 Filed Nov 20 1948 

Notice of Appeal 

Notice is hereby given this 20th day of November, 1948, 
that the plaintiff, Sally Dorn, hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 22nd day of 
October, 1948 in favor of the Glen Echo Park Company, 
Inc., a corporation, and Crescent Amusement Company, 
a corporation, against said Sally Dorn, plaintiff in the 
above-entitled cause. 

Josiah Lyman, 

Attorney for Plaintiff. 

• •*••*•••• 
EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

3 The Clerk: Sally Dorn vs. The Glen Echo Park 

Company, Inc., and Crescent Amusement Company, 
Civil Action No. 34,300. 

(A jury was duly impanelled and sworn.) 

Opening Statement on Behalf of the Plaintiff 

By Josiah Lyman 

Mr. Lyman: If the Court please, and ladies and gentle- 
ment of the jury: The plaintiff, Mrs. Sally Dorn, brings 
this suit against The Glen Echo Park Corporation and the 
Crescent Amusement Company, a corporation, for damages 
in the sum of $30,000 as a result of injuries sustained by 
her on July 2,1945. 

We will produce evidence from the witness stand to show 
you the following: That Mrs. Dorn, in company with mem¬ 
bers of her family and friends were at Glen Echo; during 
the evening, and at about ten o’clock at night, they went 
into the Midway, that is a fun house at Glen Echo oper¬ 
ated by Glen Echo Park Company and the Crescent 
Amusement Company. She paid admission to go in, as 
did her friends and relatives, and among the amusements 
in the Midway is a Kiddie Car Ride. 

The evidence will show that this Kiddie Car is large 
enough to seat an adult; has four wheels, two up front and 
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two in the back, and we will show yon that this Kiddie 
Car goes down a ramp only by force of gravity. There 
are no brakes on this Kiddie Car and there is no 

4 motor to it; it is merely a device which goes on a 
ramp called a Kiddie Car Ride, in the neighborhood 

of 100 yards or more, and it goes only by gravitation of 
force. It starts from a ramp 12 or 14 feet high and de¬ 
scends to a level of about 2 or 3 feet. The evidence will 
show there is a pitch from beginning to the end of about 
10 or 11 percent. 

We will show you that Mrs. Dorn on this night was on 
this Kiddie Car, seated on it, had her feet on the footrest, 
and that she was guiding this car as she had done before 
on previous occasions. That she committed no act of 
negligence on her part; that she did everything that was 
expected of her and everything a human being could pos¬ 
sibly do to properly guide and handle this Kiddie Car on 
this ride. 

We will show you the ramp. The Kiddie Car ramp from 
the beginning to the end was rough. We will show you 
that as a result of something—what we are not certain— 
we don’t know exactly what it was—but as a result of some 
defect in the ramp or in the mechanism itself which she 
was guiding that as Mrs. Dorn approached near the end 
of her ride she had completed about three-fourths of her 
ride, that the Kiddie Car came to a sudden stop, came to 
a violent jerking stop, with which she had nothing to do. 
As a result she was thrown headlong. She turned a com¬ 
plete somersault as a result of this violent stop, and it 
threw her to the floor, a violent fall, and we contend she 
had nothing to do with it. 

5 We contend that that fall was caused only by the 
fault and defect in the mechanism, namely in the 

Kiddie Car or a defect in the ramp. It was caused by 
something, but what we do not know. 

As a result of that fall she sustained severe injuries. 
We will show you she sustained a fractured jaw and sev¬ 
eral teeth had to be removed. She sustained a broken rib 
and other injuries. 



As a result of it she lost a great deal of money from 
her employment. She sustained as damages several thou¬ 
sand dollars in doctors’ bills, hospital bills and loss of pay 
from her employment, and further to this day there are 
permanent injuries and permanent disfigurements of her 
mouth as a result of this experience with which she had 
nothing to do, so we contend. 

We will show you further that she was a normal person 
possessed of all her faculties and had a fine mouth and 
teeth and that she was alert before this happened and that 
she was thoroughly normal and intelligent at all times go¬ 
ing down the ramp at the beginning of the ride and up to 
the point where it happened. 

After this park experience, with which she had nothing 
to do, which was caused by no act of negligence on her 
part, she was taken out of the park into a hospital and 
she reposed in Georgetown Hospital for a week or more, 
and she reposed in the Washington Sanitarium for 
6 several months and while there underwent several 
operations on her mouth. 

If by the evidence we show you that Mrs. Dora was in 
no way negligent, if we show you the control and custody 
of this Kiddie Car has always been in these two corpora¬ 
tions, namely the Glen Echo Park Company and the Cres¬ 
cent Amusement Company, and they had dominion over it 
and it was their device and their gadget, and they offered 
it to her to ride, and we show you that she did nothing to 
contribute to her own injuries, we will expect you to bring 
in a verdict in her favor as you think proper. We are 
asking for $30,000 damages sustained by this lady. 

• •••*••*»• 

Mr. Lyman: Mrs. Dorn, take the stand. 

Thereupon— Sally Dorn, the plaintiff, being first duly 
sworn, was examined and testified as follows: 

Direct examination 

By Mr. Lyman: 
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7 Q. How old are you now? A. Thirty-eight. 

Q. How old were you then when this happened, 
that is on July 2, 1945? A. Thirty-four. 

Q. Can you tell the Court and jury when you arrived 
at Glen Echo Park on July 2, 1945? A. 8:30. 

Q. And who was with you? A. Mrs. Abi Jones, Mr. 
Thomas Leon Jones, Mr. Frederick Dorn and Miss Edna 
Stitt 

Q. Did there come a time when you went into the Mid¬ 
way, the Fun House? Did you go in? A. Yes. 

Q. Did you pay your admission? A. Yes, I did. 

Q. Did you see the others pay theirs? A. Yes. 

Q. Did there come a time when you took a Kiddie Car 
in the Midway for a ride? A. Yes. 

Q. Tell the Court and jury just what you did. A. 

8 I had ridden a Kiddie Car a number of times— 

• ••••••#•• 

Q. Did there come a time when you stood in line to get 
a Kidde Car and that you got a Kiddie Car? A. Yes. 

Q. Where did you take it? A. Up the steps and sat 
down in the Kidddie Car. 

Q. Where did you go to get it up the steps, steps to 
what? A. To the ramp. 

Q. To the top of the ramp? A. That is the top of the 
ramp. 

Q. Is there any motor in that Kiddie Car? A. There 
is no motor. 

Q. Are there any brakes on it? A. No, you use your feet. 
Q. Use your feet for what? A. To stop it. 

Q. How were you dressed? A. Had on a sun suit with 
a skirt. 

Q. When you got to the top of the ramp just tell the 
Court and jury what you did. A. I sat down in the 

9 Kiddie Car and put both my feet up on the footrest 
where they stop, tucked my skirt under me securely 

and went around for the ride. 
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Q. Did there come a time when that ride stopped? A. 
Very sudden and violent. 

Q. Before you speak about that, about how far around 
had you gotten, do you recall? A. A little more than 
half way. 

Q. Tell us what happened. 

The Court: Mr. Lyman, may I interpolate here? You 
are talking about a Kiddie Car; do you mean the same 
type of vehicle that we are all familiar with that kiddies 
use, a four-wheel affair? 

The Witness: It has little wheels under it; it has han¬ 
dle bars and a footrest to put your feet on. 

The Court: What sort of seat? 

The Witness: Oh, a wooden seat. 

The Court: You mean it is like a tricycle? 

The Witness: No, they call them scootie cars. 

The Court: It isn’t the type of Kiddie Car we are all 
familiar with that a little child has on the street? 

The Witness: Much larger; it is large enough for an 
adult to sit comfortably on. 

• ••••••*•• 

10 Q. Did it go fast as you rode on it? A. Yes, it 
gains speed as it goes because it is going down the 

ramp. 

Q. Is there any other way you stop it besides putting 
your feet down? A. No. 

Q. Tell us what happened after you got about half way 
around. A. It stopped suddenly and very violently and I 
went off, I went over it; that’s all I know. 

Q. Had you looked back before you fell off? A. No, I 
looked in front of me. 

Q. Did you look right or left as you were riding that 
car? A. No. 

Q. Were you speaking to anybody before you fell off? 
A. No. 

Q. That is immediately before you fell off? A. No. 
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Q. Do you know what caused it to stop? A. I don’t 
know, it just stopped sudden. 

11 Q. Did you put your feet down? A. No. 

Q. Where did you next wake up? A. I saw a 
light and I don’t know whether it was in the first aid room 
at the park or in the Georgetown Hospital but I remember 
seeing a light directly over me. 

Q. Were you in Georgetown Hospital, Mrs. Dorn? A. 
Yes, for two weeks. 


13 By Mr. Lyman: 

Q. Can you identify this piece of paper, Mrs. Dorn? A. 
Yes, this is the bill for the Washington Sanitarium. 

Q. And from what date—what is the total amount of 
the bill? A. $665.56. 

Q. Has that bill been paid? A. Yes, it has been. 


14 Mr. Denit: We object to it. Shall I state my ob¬ 
jection? 

Mr. Lyman: No, at the bench. 

(Thereupon, counsel approached the bench and con¬ 
ferred "with the Court, out of the hearing of the 

15 jury, as follows:) 

Mr. Denit: This accident didn’t occur until July 2, and 
the first item on this bill is in March. 

The Court: The first item is February, 1945. 

Mr. Lyman: July 21 is when she came in. That must 
be for something she owed previously. 

Mr. Denit: It looks like a running account to me. 

Mr. Lyman: All right, I won’t offer it at this time. 

The Court: You better have that checked. 


21 Q. Mrs. Dorn, back to that Kiddie Car, something 
I overlooked. Can you describe the structure of the 
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Kiddie Car? A. It has ball bearing wheels. There is a 
platform about 15 inches wide and it narrows down at the 
front; it is about 25 inches long; has a wide seat that nar¬ 
rows down to the front. It has handle bars about 12 to 
15 inches wide and has two footrests down near the plat¬ 
form where the wheels are connected on. 

Q. Do you know anything about the condition of the 
ramp down which this Kiddie Car descends? A. It was 
rough. 

25 Q. Mrs. Dorn, before this fall sustained by you 
at Glen Echo did you ever have any trouble with 

your teeth? A. No, I have never had a cavity. 

Q. Up to July 2, 1945, you never had a cavity? A. No, 
sir. 

Q. How many teeth are missing from your mouth now? 
A. Five. 

Q. Where are they? A. They are front ones, uppers. 

Q. Is your mouth in any way deformed or are your gums 
deformed? A. There were several operations performed 
on my mouth after the accident. 

• ••••••*•• 

26 A. I have a torn sacro-iliac in my back which has 
prevented me a great deal in exercising and in work 

of lifting packages or any objects that are down; I can’t 
pick them up. 

Q. Was that from this fall? A. That was from this fall. 
Q. Any other part of your face? A. Just the fractured 
jawbone, which has healed, but the plate of course can 
never be replaced—my teeth can’t. 

Q. Did you sustain any injury to the rib and chest? A. 
There was a rib broken. The X-ray speaks for that. I 
had a cerebral concussion. 

Q. While you were in Georgetown Hospital did you have 
pain? A. Yes, and for weeks afterward. 
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27 Q. While you were in the Washington Sanitarium 
did you have any pain? A. I suffered immensely. 

Q. During those operations, or rather after those opera¬ 
tions were performed, after you came out of the anesthetic 
did you have any pain? A. I could never describe the pain 
that I suffered before the operation and afterwards. 

• ••••••••• 

Q. Mrs. Dorn, do you know anything more about the 
condition of the ramp down which the Kiddie Car went 
other than what you testified that it was rough? 

28 A. I don’t. 

• • * • • . # • * • • 

Cross examination 

By Mr. Denit: 

Q. Mrs. Dorn, you had been a visitor at Glen Echo Park 
prior to July 2, 1945, had you not? A. Yes. 

29 Q. On the occasion of those visits did you go into 
the Midway? A. Yes. 

Q. Did you use the device known as the Kiddie Car on 
any of those occasions? A. Yes. 

Q. How often? A. May I ask, you mean how often did 
I go there? 

Q. And how often did you use the Kiddie Car? A. A 
couple of times during each summer, maybe oftener. 

Q. Several times at least? A. Yes. 

Q. On any prior occasion when you used the Kiddie Car 
did the wheel stick and throw you over on the floor? A. 
No, sir. 

Q. On the night that you were there with you party, I 
understand there were five of you altogether? A. Yes. 

Q. How many of those people are here today? A. In¬ 
cluding myself, four. 

• ••••••••• 

31 Q. Were you in the first car, the second, the third 
or the fourth car? A. The second. 
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Q. And who was in front of you? A. Frederick Dorn. 

Q. How far in front of you was he? A. Fifteen feet, 
roughly. 

Q. Did you measure it? A. No, roughly. 

Q. Did he continue to be 15 feet in front of you during 
the entire part of the ride? A. Up until the accident. 

Q. You say he was still 15 feet in front of you at the 
time of the accident? A. Roughly. 
*#••***#•• 

35 Q. And all you know about this occurrence is that 
your car stopped suddenly and you precipitated to 
the floor, is that correct? A. Stopped suddenly and like 
that (indicating) very fast and hard. 

Q. Did you examine the car? A. No, sir, I was out. 

Q. Did you examine the car at any time after the acci¬ 
dent? A. No, sir, I didn’t remember anything after the 
accident. 

• # * * • • • * • • 

37 By Mr. Denit: 

#**••*•#•# 

Q. Are you the same Sally Dorn who filed a suit in this 
court, Civil Action No. 1861-47, against Edward Dorn? 
Mr. Lyman: Your Honor, I object to this. 

38 The Court: You better come to the bench. 

By Mr. Denit: 

Q. Are you? A. Yes, I think so. 

(Thereupon, counsel approached the bench and con¬ 
ferred with the Court, out of the hearing of the jury, as 
follows:) 

Mr. Denit: I want to offer in evidence the allegations in 
this complaint as to her condition of health at this time. 
Mr. Lyman: It is a divorce action. 

The Court: She makes the allegation here in May, 1947, 
that the parties were married on December 1, 1928; that 
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as a result of the defendant’s cruel treatment of the plain¬ 
tiff ‘‘as hereinabove complained of, plaintiff has been and 
still is distressed; suffered mental anguish and physical 
discomfort and bodily harm; became a nervous wreck and 
run down, all of which caused her health to be greatly im¬ 
paired and now on the verge of nervous breakdown which 
becomes complete and a total breakdown if she continues 
to be placed under the strain of fear as to what comes next, 
all of which make it unbearable for her to live with de¬ 
fendant and there is now no hope of any reconciliation.” 

That is impeachable evidence to me. 

Mr. Lyman: May I read it? 

The Court: You may read it. It is an allegation 
39 in the complaint which she signed; of course you 
may read it; I want you to read it, (handing file to 
plaintiff’s counsel). 

(Thereupon, counsel resumed their places at the trial 
table, and the following proceedings were had, in open 
court:) 

Mr. Lyman: I want to interpose an objection to it. 

The Court: Your rights are reserved and he may in¬ 
quire. 

Mr. Lyman: I just wanted my reasons on it. 

The Court: I assume I know your reasons but come 
back to the bench. 

(Thereupon, counsel approached the bench and con¬ 
ferred with the Court, out of the hearing of the jury, as 
follows:) 

Mr. Lyman: My reasons are that this is a divorce ac¬ 
tion between the parties and has no place in this case. 
And furthermore, this complaint for divorce was filed May 
2,1947, which is far removed from the time of her accident. 

The Court: She was married in 1928. 

Mr. Lyman: Yes, Your Honor. 

The Court: And she says “By reason of defendant’s 
cruel treatment of the plaintiff”—presumably from the 
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date of the marriage up until the date it was filed—you 
may inquire. 

• ••••••*•• 

40 Q. I direct your attention to the following lan¬ 
guage in this complaint, appearing at paragraphs 

7 and 8: 

“Plaintiff further avers and alleges that in spite of the 
fact that the marriage of the parties hereto has not been 
at all happy for the last several years, plaintiff tried for 
a considerable period of time to make a go with it just for 
the sake of their daughter, but because of defendant’s un- 
periodic and unpredictable but occasional fits and tan¬ 
trums, his physical cruelties to plaintiff and mental cruel 
treatments of her, she has been for a considerable period 
of time and still is under the verge of complete physical 
and nervous breakdown which conditions have now 

41 become unbearable for her to live with defendant, 
and that the parties hereto have not in fact lived 

together as husband and wife sleeping in separate bed¬ 
rooms although living in the same house since, to-wit, Au¬ 
gust 20, 1946, until about April 17, 1947, when they finally 
were able to sell their home in South Arlington, Virginia, 
and have been living separate and apart since that time. 

“Plaintiff avers and alleges that by reason of the de¬ 
fendant’s cruel treatments of the plaintiff as hereinabove 
complained of, plaintiff has been and still is distressed—” 

Mr. Lyman: I object to this. 

The Court: I want this definitely understood. Appar¬ 
ently I can’t make it plain to counsel. You have objected 
and I have overruled your objection and that ends it. 

Mr. Lyman: I do understand. 

The Court: All right; let’s have no more of it; let’s 
understand that. 

*••••*•*•* 
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42 By Mr. Denit: 

Q. You had another claim against somebody for falling 
at one time, didn’t you? A. In the White Stag; they 

43 paid my hospital bill for a fall. 

• •*••••#•• 

Q. Did you give a statement to anybody concerning that 
fall? A. The gentleman picked me up in the dry cleaning 
establishment himself and helped me to my feet. 

44 Q. I show you a paper containing four pages— 
Mr. Lyman: I object to this, Your Honor. 

The Court: I don’t know what it is. Let’s have it iden¬ 
tified first and I will rule on it. 

By Mr. Denit: 

Q. —and directing your attention to the signature on 
each page at the bottom of the page— 

Mr. Lyman: I object to it unless he shows it has some¬ 
thing to do with this case. 

The Court: Now, Mr. Lyman, I can understand your 
zeal but after all there are certain rules that must be com¬ 
plied with. Counsel has a right to ask a witness whether 
or not she signed a statement. This is cross-examination. 
It may well be that the statement is immaterial from the 
standpoint of the purpose he desires to interrogate her 
with respect to. I will rule on that. I don’t know what 
the statement is any more than you do. You may read it. 
Mr. Lyman: Read the statement, Your Honor? 

The Court: I am speaking to the witness, that she read 
it and refresh her recollection as to whether or not it is 
her statement and whether she signed it. 

• ••••••••• 

58 Redirect Examination 

By Mr. Lyman: 

Q. Mrs. Dorn, have you ever in your life, in your 38 
years of life, ever anywhere in the world been in a court¬ 
room before this case? 
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Mr. Denit: We object to that. 

The Court: No. 

Mr. Lyman: May I approach the bench? 

The Court: No, you may not. I don’t want to inhibit 
counsel in any way in the trial of this case. 

The question has been asked, objection has been made 
and sustained. I don’t want to hear anything fur- 

59 ther about it. If I am in error there is a place to 
correct it. I am not going to give reasons for each 

ruling I make. 

Mr. Lyman: I don’t want Your Honor to state your 
reasons, but will Your Honor permit me to state on the 
record my reasons? 

The Court: No, I will not. I am going to insist that 
this case be tried in orthodox fashion. I am not conduct¬ 
ing a law school. Go ahead. 

Mr. Lyman: Your Honor, I don’t understand— 

The Court: Now, Mr. Lyman— 

Mr. Lyman: Can’t I even state to the Court— 

The Court: Just a minute. I insist that you go on, sir, 
in the trial of this case. You may not spread on the record 
your reason for that question. It has been asked and ob¬ 
jected to and sustained. It is immaterial, incompetent and 
irrelevant. Let’s go on. 

Mr. Lyman: May I ask the Court the reason for the 
statement that he is not conducting a law school? I don’t 
understand that. 

The Court: Then that will come to you some day next 
week. You go ahead. 

• #•••*•••• 

60 By Mr. Lyman: 

Q. This case, Defendant’s Exhibit for Identification No. 
1, Mrs. Dorn, is a case filed by you in this court, is that 
right? A. Yes. 

• ••••••••• 
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Q. Has it come to trial? Has this case ever been tried? 
A. Just for the amount of money that was to be due for 
the lawyers. I have never been on the witness stand 
before. 

**••**•••• 

70 Mrs. Abi Jones, being first duly sworn, was ex¬ 
amined and testified as follows: 

Direct Examination 

By Mr. Lyman: 

71 Q. Did there come a time when you saw Mrs. 
Dorn, your sister, go around the ramp on the Kid¬ 
die Car? A. From the starting point. 

Q. Did she have to pass by your view? A. Yes, I was 
facing—the way I am sitting now’ the starting point was 
back of me. 

Q. Did you see Mrs. Dorn go around on the Kiddie Car? 
A. If I could turn my position I could show you just 

72 what she did. 

Q. Just tell us. Did you see her pass by your 
view? A. Yes. 

Q. She did? A. Yes. 

Q. Who if anyone was riding in front of her before she 
came into view? A. Freddie Dorn. 

Q. He passed by first? A. Yes. 

Q. And who passed by after Freddie Dorn? A. Sally 
Dorn. 

Q. The plaintiff here? A. Yes. 

Q. And wrho passed by your view after Sally Dorn ? A. 
Leon Jones. 

Q. And who passed by your view after Leon Jones? A. 
Edna Stitt. 

• ••••••••• 

Q. Did you see Mrs. Dorn fall from the Kiddie Car? 
A. No, I did not. 
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84 Thomas Leon Jones, being first duly sworn, was 
examined and testified as follows: 

Direct Examination 

By Mr. Lyman: 


85 Q. I want to refer your attention specifically to 
the ride when Mrs. Dorn had a fall. Confine your¬ 
self to that. Before that ride started how many people 
walked up the ramp to start the Kiddie Car ride? A. 
Ahead of me? 

Q. Yes. A. Mrs. Dorn and Mrs. Dorn. 

Q. Mr. Fred Dorn? A. Yes, sir, and Mrs. Sally Dom. 

Q. Who started off first? A. Mr. Fred Dorn. 

Q. And who followed Mr. Fred Dorn? A. Mrs. Sally 
Dorn. 

Q. And who followed Mrs. Sally Dorn? A. I did. 

Q. How far behind Mrs. Dorn’s Kiddie Car were you? 
A. I think about 15 or 20 feet. 

Q. Could you see her in front of you? A. Yes, sir, I 
could. 

86 Q. During your entire ride, until Mrs. Dorn fell 
from her Kiddie Car, did you have her in your view? 

A. Yes, sir, I did. 

Q. Did you see her fall off her Kiddie Car? Just tell us 
your own words what you saw. A. Well, I saw her having 
trouble with her steering gear. 

Q. Before you get to that, how far around the ramp did 
that occurrence take place? A. Practically three-fourths 
on the way. 

Q. How far? A. Practically three-fourths of the way. 
Q. Tell the Court and jury what you saw, what your 
eyes saw. A. As I say, I was about 15 or 20 feet behind 
her and I saw she was having difficulty with her steering 
gear. 

Q. What did you do then? A. I slowed up and threw 
my feet down to stop. 
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Q. At that point, is there any other way to slow up other 
than putting your feet down? A. No, sir. 

Q. When you put your feet down, how about your eyes, 
what happened? A. They went toward the floor. 

Q. For how long? A. About a moment. 

87 Q. Did you look up? A. Yes, sir. 

Q. What did you see? A. Well, she was going 
forward over the front of her Kiddie Car in a somersault. 

Q. You saw her take a somersault over her Kiddie Car? 
A. Yes, sir, directly over the front. 

Q. Did you stop your Kiddie Car? A. Yes, sir, immedi¬ 
ately. 

Q. About how far away from Mrs. Dorn and Mrs. 
Dorn’s Kiddie Car did you stop your Kiddie Car? A. 
About six or eight feet. 

Q. What did you do after you stopped? A. I got off my 
Kiddie Car and went up to help her off the floor. 

Q. Was there anyone else there or coming up there? A. 
Yes, Mr. Fred Dorn was coming back to help her also. 

Q. Did you see the position of Mrs. Dorn’s Kiddie Car 
after she was on the floor? A. Yes, sir, I think it was on 
its side. 

Q. Was what? A. On its side behind her. 

Q. Did you do anything with her Kiddie Car? A. I put 
it over to the side. 

88 Q. • * # Did you notice the condition of the ramp 
at that spot where she fell, if you did? A. Yes, I 

did; I noticed that it was worn. 

Q. What do you mean “worn?” A. There were ridges 
at that point. 

Q. There were what? A. There were ridges at that 
point. 

Q. What do you mean by ridges? A. Grooves in the 
floor. 

Q. All the same size? A. No, sir, some were deeper than 
the others, and bigger. 

• *•••#•••• 
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Q. Leon, did you at any time cause your Kiddie Car to 
bump into Mrs. Dorn’s Kiddie Car? A. No, sir, I did not. 

Q. Did you on your Kiddie Car strike the rear of her 
Kiddie Car? A. No, sir, I didn’t. 

Q. Did you do anything that caused her to fall off her 
Kiddie Car? A. No, sir. 


89 Q. Those Kiddie Cars, the ones you were riding, 
what is it made of? A. Wood and steel. 

Q. How about the wheels? A. They are like roller skat¬ 
ing wheels. 

Q. Do you go with any degree of speed when you start 
from the top of the ramp? A. Yes, sir, it seems to be on 
a decline gathering speed. 

Q. When you get to the end of the ride how do you stop? 
A. Only by putting your feet down. 

Q. Do you have to put them down? A. Yes, sir. 


By Mr. Denit: 

Q. How long were you in the Midway that evening? 
A. Pardon? 

90 Q. How long were you in the Midway on this eve¬ 
ning? A. I am sorry, I don’t have any recollection 
of the time we went in. 

Q. Well, how long did you remain in? Don’t you re¬ 
member that? A. No, I am sorry, I don’t. 

Q. How many times had you used the Kiddie Car that 
evening? A. That was the third time. 

Q. That was the third time? A. Yes, sir. 

Q. Had all of you taken three rides around together? 
A. Yes, sir, I believe we had. 

Q. And were you all in about the same position on the 
other rides that you were on this third ride? A. Yes, sir, 
that was an agreed position, the fact we kept that much 
distance apart so there wouldn’t be an accident and we 
wouldn’t run into each other. 
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Q. Did you have some conversation about that? A. No, 
it was just more or less an unspoken agreement. 

Q. An unspoken agreement? A. Yes, sir. 

• #•••*•••• 

91 Q. Did you use the same Kiddie Car on all of the 
rides that you took that evening? A. No, I don’t 

believe I did. 

Q. Did Mrs. Dorn use the same one? A. I don’t think 
so but I didn’t notice. 

Q. Was there any difference between the four cars that 
you could see? A. Between which four cars? 

Q. Well, there were four of you riding, weren’t there? 
A. No,'there wasn’t any difference between them. 

Q. No difference between them? A. No. 

Q. One painted yellow and one painted green, is that 
what you mean? A. Yes, sir. 

Q. And you all, so far as you recall, didn’t exchange cars 
at any time, did you? A. Not between ourselves, no, sir. 

Q. So that you wouldn’t be able to say that you used the 
same car and Mrs. Dorn used the same car on all three 
rides? A. No, sir, I don’t think so. 

Q. You don’t think so? A. No, sir, there were people 
waiting for other Kiddie Cars. 

92 Q. Oh, in addition to your party of four there 
were other people using the same cars? A. I be¬ 
lieve so. 

Q. And did you see these other people make the com¬ 
plete circuit of the ride? A. I didn’t watch them, no, sir. 

Q. Well, you saw them leave the place where the ride 
originated, didn’t you? A. Yes, sir. 

Q. And did you wait until they completed the ride in 
order to get a car? A. Yes, sir. 

Q. So that you knew they had completed a ride around 
this Kiddie Car ride, didn’t you? A. Yes, isr. 

Q. And would this be the procedure? Would you stand 
at the terminus of the ride and receive the car from the 
person who had been using it? A. I believe so, yes. 
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Q. Did you observe how many cars were in operation 
there that evening? A. No, sir, I did not. 

Q. Well, were there more than four? A. I couldn’t say 
actually. 

93 Q. Well, would you be able to tell us whether 
when your party took the ride you exhausted the 

cars that were in use that evening? A. I don’t remember 
seeing anyone else on the ramp, no, sir. 

Q. But you saw other people in process of using the cars 
and from time to time you took a car from such other peo¬ 
ple and took your ride; is that right? A. Yes, sir. 

Q. And I wonder if you would be able to tell us whether 
there were many or few people in the Midway that eve¬ 
ning? A. Well, I didn’t notice; I just know there were 
other people in there. 

Q. Were there many or few people using the Kiddie 
cars? A. There didn’t seem to be too many. 

Q. Well, what do you mean by too long? A. The lines 
weren’t very long, so far as I remember. 

Q. Did you observe whether there were adults as well as 
children using the cars? A. I only recall some boys, I 
don’t recall anyone else. 

Q. Well, were they young boys? A. Yes. 

Q. Now, we talk about this Kiddie Car: I wonder if 
you would tell the members of the jury what it looks 

94 like? A. Well, it is low built; it has a seat and has 
. two wheels on the back widespread and two small 

wheels on the front, ball bearing wheels. 

The Court: Is it something like these motor bikes we 
seen on the street? 

The Witness: No, it is lower than that. 

The Court: But the thing has wheels, roller skating 
wheels? 

The Witness: Yes, sir, and there is a place for your 
feet. 




By Mr. Denit: 

Q. And you bring it to a stop by putting your feet on 
the floor, is that right? A. Yes, sir. 

Q. And how fast does it go? A. I don’t know. 

Q. Wasn’t it simply on a little incline over a track of 
some three or four hundred feet? A. Yes. The incline 
seemed quite steep. 

Q. You didn’t have any trouble manipulating the car 
over the ride though, did you? A. No, sir. 

Q. And on the two prior rides nobody in your party had 
any trouble manipulating it, did they? A. I didn’t 
95 notice any, no, sir. 

Q. Nothing untoward happened, did it? A. No. sir. 
Q. After you helped Mrs. Dorn, you say you put her 
car on the side of the ride? A. Yes, sir. 

Q. You didn’t examine it, did you? A. No, sir. 

Q. You don’t know what condition it was in, do you? 
A. No, sir. 

• ••••••••• 

Q. Was anyone riding the Kiddie Car in between 

97 you and Mrs. Dorn? A. No, sir, there was not. 

*#*•*##••• 

Q. She was always in your line of vision, was she? 

98 A. Yes, sir. 

Q. And you were behind her? A. Yes, sir. 

Q. At any time before she fell off her Kiddie Car did 
you see her turn around and look back? A. No, sir, I 
did not. 

Q. Did you observe her turn her head to the right or 
to the left looking at anyone? A. No, sir, I did not. 

Q. Did you observe her waving to anyone? A. No, sir. 
Q. What was the general condition of that ramp, if you 
saw it? 
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99 A. It was worn. 


Q. What do you mean by worn? A. Rough. 


Recross-Examination 
By Mr. Denit: 

Q. Let me ask you, when did you observe that the floor 
of the ramp was rough? A. When I helped pick her up 
and when I moved her Kiddie Car to the side. 

Q. That’s the first time you observed it? A. Yes, sir. 

Q. You didn’t observe it on the first ride? A. No, sir. 

Q. And you didn’t observe it on the second ride? A. No, 
sir. 

Q. Did you go over with your Kiddie Car the rough 
place that you talk about on the first ride? A. Yes, sir. 

Q. And you went over it on the second ride? A. Yes, 
sir. 

100 Q. And nothing happened? A. No, sir. 

Q. And other people were using the cars and they 
were travelling over that same ramp? A. Yes, sir. 

Q. And nothing happened? A. No, sir. 

Mr. Lyman: If he knows. 

Mr. Denit: That is all. 

Mr. Lyman: That is all. 

The Court: Now, if you are going to board a car and 
take a ride, you board that car at the top of an incline? 

The Witness: Yes, sir. 

The Court: And then you go down the incline in the car? 

The Witness: Yes, sir. 

The Court: And how wide is that incline? 

The Witness: I should say about three feet wide. 

The Court: In other words two cars can’t go abreast? 

The Witness: No, sir, they can’t. 

The Court: They have to go in line? 

The Witness: Yes, sir. 
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The Court: Was that the width of the track all the way? 
Does it go around a circle or half circle? 

The Witness: Yes, sir. 

The Court: So what you are saying is you go down a 
three-foot runway or ramp; you don’t go down on 
101 a track. There are no tracks? The car isn’t on a 
track. 

The Witness: No, sir. 

The Court: And you continue on the way down until you 
complete a half circle and come back almost to where you 
started? 

The Witness: Yes, sir. 

The Court: Thank you. 


Frederick T. Dorn, being first duly sworn, was exam¬ 
ined and testified as follows: 

Direct Examination 

By Mr. Lyman: 


102 Q. You were first off down the track? A. That’s 
right. 

Q. Is that correct? A. That is right. 

Q. And who followed you? A. Mrs. Dorn followed me. 
Q. Did you complete your ride? A. Yes. 


103 Q. You start up high, is that the idea? A. That’s 
right, and came down an incline. 

Q. Are there any brakes on that Kdidie Car? A. 
Brakes? 

Q. Yes. A. Not that I know of. 

Q. How do you stop? A. You stop it with your feet as 
far as I know. 

Q. Does it go very fast? A. At times. 

Q. Did you complete your ride? A. I did. 

Q. Did Mrs. Dorn’s Kiddie Car jump into yours? A. No. 
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Q. What happened when yon completed your ride, Mr. 
Dorn? A. I know she was behind me when I started be¬ 
cause I had looked back and Mrs. Dorn was behind me and 
Leon was behind her. 

104 I completed my ride and as I go off I looked be¬ 
hind me to see if she was behind me; of course I 
figured she would be there, and when she wasn’t I looked 
up the ramp and I saw her lying on the floor. 

Q. What did you do? A. I went up the ramp and just 
as I got there Leon was helping her up, so I helped her up 
and took her off the ramp. 

Q. Do you know what became of her Kiddie Car? A. No, 
I wasn’t interested in the Kiddie Car. 

Q. Did you stop to look at her Kiddie Car? A. No. 


106 By Mr. Lyman: 

Q. If you would get a little fast would you go to the 
right? A. Yes. 

Q. Is the right toward the outside? A. Yes; the left is 
toward the inside. 


107 Q. Did you notice the condition of that ramp? A. 
I know it was very rough or groovy. 

Q. Why do you say that? A. The way I could see it was 
rough from one end to the other where the cars were oper¬ 
ated. 

Q. Why do you say that ramp was rough? A. You 
could see it was rough where the wheels cut into the wood. 

Q. Other than that what caused you to think it was 
rough? A. There was a slight vibration in the operating 
of the car; you could feel it. It sort of seemed hard to 
keep it right in line. 

Q. What is that? A. It seemed hard to keep it 

108 right on the track, on the point that maybe you would 
think you should be. 
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Q. Was there a vibration? A. There was a slight one. 
yes. 

Q. On all the rides? A. So far as I recall. 


108 Q. On all the rides? A. So far as I recall. 


By Mr. Denit: 

Q. How long were you in the Midway that evening? A. 
I don’t know, I can’t say. 


Q. As much as a half hours? A. Yes. 

Q. Did you use other amusement devices in the Midway? 
A. I went through that tub that they call it that goes 
around. 

Q. Any other? A. And I rode the sliding board a few 
times. 

Q. Were all of you together on those occasions? A. No, 
we didn’t all ride the same thing nor all do the same thing. 
On the scootie-car we all four rode except Mr. Abi 
Jones. 

109 How often did you ride, how many times ? A. The 
Scootie-car, as far as I recall it was the third time. 

Q. The third time. When was it you noticed that the 
floor was rough? A. I noticed it as we started; you could 
see it. 

Q. Sir? A. You could see it as we started. 

Q. But it wasn’t sufficiently rough to interfere with 
making a complete circuit? A. Beg pardon. 

Q. It wasn’t sufficiently rough to interfere with making 
a complete circuit, was it? A. No, it didn’t keep me from 
making my ride. 


110 Q. Did you use the same car on all three rides? A. 
No. 

Q. Did you use a car that Mrs. Dorn had used? A. I 
can’t say, not that I know of. 
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Q. Were there other people in the Midway using the 
rides? A. Yes, there were some boys and girls and maybe 
there were a couple of grown people, seems as though there 
was. 

Q. Did you notice any of them fail to complete the ride? 
A. No, I didn’t look. 


111 The Court: The wheels of this car, what were they, 
sir, stubby metal wheels ? 

The Witness: So far as I recall, that is right, ordinary 
roller skate wheels. 

The Court: They had a wide metal tire? 

The Witness: I don’t know. 

The Court: Roller skate wheels is a short stubby wheel? 

The Witness: That is right. 

The Court: And it is all metal? 

The Witness: That is right. 

The Court: And the tire on a roller skate wheel is metal? 

The Witness: That is right. 

The Court: And rather wide? 

The Witness: Yes, sir. 

112 The Court: Is that the same type of wheel that 
was on this vehicle? 

The Witness: As far as I recall, but I cannot definitely 
be sure. 

The Court: You say your best recollection is that it 
looks like what you know as a roller skate wheel? 

The Witness: That is right. 

Redirect examination 
By Mr. Lyman: 

Q. In order to get a ride on the Kiddie Car did you have 
to stand in line? A. That is right. 

Q. As soon as one rider would finish the next person 
standing in line would pick up that Kiddie Car? A. That 
is right. 
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114 Joseph Hart, being first duly sworn, was exam¬ 
ined and testified as follows: 

Direct examination 
By Mr. Lyman: 


Q. Where are you employed? A. Glen Echo Amusement 
Park. 

Q. What is your occupation there? A. Assistant man¬ 
ager. 

Q. You recall a week ago or two weeks ago three gentle¬ 
men came out to Glen Echo Park? A. I do. 

Q. And do you also recall that you showed us a Kiddie 
Car there? A. I do. 

Q. And permitted us to examine it? A. I do. 

Q. You don’t recall the names of the gentlemen, do you? 
A. Other than you, that is all. 

Q. Would you recognize one of the gentlemen if 
115 you saw him? A. I probably would. 

Mr. Lyman: I will ask him to stop in. Will you 
ask Mr. Simms to step in, please? 

(Thereupon, John W. Simms entered the courtroom.) 

By Mr. Lyman: 

Q. Is that one of the gentlemen? A. I think it is, yes. 

Q. The Kiddie Car that you showed us, Mr. Hart, was 
that one of the group? A. That was one of the cars, yes. 

Q. And was that one of the group of cars that had been 
used in July, 1945? A. That is right. 

Q. How old are these Kiddie Cars? A. About 30 years 
old. That ramp was built about 30 years ago. 

Mr. Lymann: That is all. Thank you. 

(Witness excused.) 


John W. Simms, being duly sworn, was examined and 
testified as follows: 
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116 Direct Examination 
By Mr. Lymann: 

Q. Will yon state your name, please? A. John W. 
Simms. 

Q. Where do you live? A. 2512 Clifbourne Place, 
Northwest. 

Q. Last week, or perhaps two weeks ago, did yon make 
a trip out to Glen Echo Park? A. I did. 

Q. Did yon examine something there? A. I examined 
the Kiddie Car track and the cars themselves. 

Q. Yon said the Kiddie Car track, what do yon mean? 
A. That is the ramp on which the cars go around the circle. 

Q. I want to ask yon about your experience. Can yon 
tell ns what yonr education was, Mr. Simms? 


122 Mr. Lymann: Do you admit his qualifications? 

Mr. Denit: I admit he is an engineer. 

Mr. Lymann: Familiar with ball bearings? 

Mr. Denit: Well, we will see about that. 

The Court: Well, he is an electrical and mechanical en¬ 
gineer. We will assume he is familiar with ball bearings— 
very familiar with them. All right. 

Mr. Lyman: May I finish his qualifications, Your Honor? 
The Court: His qualifications are admitted. 


The Court: What is your proffer by this witness? 

Mr. Lyman: The proffer by this witness is expert testi¬ 
mony of his opinion and also after his examination of the 
ramp and the Kiddie Car, after taking off the wheels 
123 and making minute measurements of the Kiddie Car; 

we will offer testimony as to whether or not in his 
opinion it could stop suddenly; as to whether or not the 
ball bearings could become defective, and as to whether or 
not it could come to a sudden stop; and he examined every 
part of the Kiddie Car, measured it, made a drawing of it, 
looked at the track and walked around the track. 
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He rode on the Kiddie Car a couple of times; he exam¬ 
ined them minutely, and then ask this opinion of what 
could make it stop, if anything. 

As I stated in my opening statement, we don’t know what 
made it stop, and I hope I have proved that my client, the 
plaintiff, was free from any act of negligence on her part 
which would have been contributory on her part. 

The Court: You have to establish primary negligence on 
the part of either or both of these defendants. 

If you proffer this witness as an expert there is no doubt 
about his competency and I will take notice of that, in view 
of his testimony, but he went out there three and a half 
years after the accident and examined a car, which is not 
shown to be the car in this accident, and is going to assert 
an opinion as to what? It is excluded. 

Mr. Lyman: We can never know which car it was. 

The Court: That is not my problem. My problem is to 
rule on evidence as proffered, and as proffered this 
124 is incompetent. 

Mr. Lyman: I raise the doctrine of res ipsa loqui¬ 
tur we did not have the Kiddie Car. 

The Court: Now, here, let me ask you this: You are 
going on the theory in this case that this injury was sus¬ 
tained as a result of negligence arising in three or four 
different ways: One, that it was mechanically defective; 
two, that it was not properly lubricated; three, that the ball 
bearing parts in the wheels must have been defective and 
there must have been some foreign matter in the wheels 
and that the handle bars were loose; that the Kiddie Car 
for lack of care was out of balance and that the age of the 
car was such that it should not have been in use and was 
evidently not kept in a state of repair. 

“She also says that the ramp was not properly main¬ 
tained in that there were nicks and ridges in it which made 
it dangerous. The plaintiff also relies on res ipsa loqui¬ 
tur.” 

As I understand the law in this jurisdiction, if you set 
forth specific acts of alleged negligence you can’t rely on 
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the doctrine of res ipsa loquitur. Moore v. Clagett decides 
that, 48 Appeals D. C., 411. This is the old Knickerbocker 
Theater case: 


128 and that is the doctrine of res ipsa loquitur. 

Mr. Lyman: I have a case to the contrary. 


The Court: Let me have it. 

Mr. Lyman: This is the case of King v. Davis, 54 Ap¬ 
peals D. C. 239. 


129 Mr. Lyman: I am confronted with this situation: 
Under the new rules I have a right—not a right, but 

I have a right to suggest to the Court that my pleadings be 
amended to conform to my proof, and I can abandon the 
specific acts of negligence and rely on the doctrine of res 
ipsa loquitur. 

The Court: I have no quarrel with that. Have you con¬ 
cluded your proof with reference to the acts of negligence? 
Mr. Lyman: Other than the expert. 

The Court: Then you rest, with the reservation that you 
may call the doctor from the standpoint of— 

Mr. Lyman: Well, and other witnesses. 

The Court: Other witnesses with reference to what? 

Mr. Lyman: To damages. 

130 The Court: Then you are saying that you have 
rested your case except for other witnesses with fur¬ 
ther reference to the specific injuries? 

Mr. Lyman: And negligence under the doctrine of res 
ipsa loquitur. 

The Court: Who is going to testify as to that? 

Mr. Lyman: Mr. Simms. 

The Court: Well, I have excluded his testimony on the 
proffer made. 

Mr. Lyman: For what reason? 
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The Court: For this very important reason: First of all, 
there is no doubt about it, the man is an expert, but you 
can’t expect him to testify three and a half years after the 
event by examining a car, not the car in question, soon 
after the event. Certainly you have to propound to him a 
hypothetical question based upon the evidence in the case, 
and there is no evidence in the case to sustain the question. 


Mr. Lyman: Your Honor, this woman did everything she 
was supposed to be doing and that stopped all of sudden. 

The Court: Are you arguing the matter of law 
131 here now? I don’t want to keep this jury here. I 
am excluding this evidence. If I am in error there 
is a place to correct it, but I am excluding it. 

Mr. Lyman: You mean Mr. Simms cannot testify? ' 

The Court: He cannot testify as an expert on the proffer 
made. 

Mr. Lyman: Well, I proffer this then, that Mr. Simms 
examined the Kiddie Car and he examined the track. It is 
the same Kiddie Car that had been there for 3D years. 

The Court: It is not the car she rode in. 

Mr. Lyman: It is one of them. 

The Court: You know better than that. 


132 The Court: The Court has ruled that you are an 
expert competent in your field, which is electrical and 
mechanical engineering, but I have excluded your testimony 
in this case so you are now free to go about your business. 
Thank you. 


Mr. Lyman: Mr. Hart, will you take the stand again, 
please? 

Thereupon—Joseph Hart, having been previously sworn, 
resumed the stand and testified further as follows: 
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Direct Examination 
By Mr. Lyman: 

133 Q. When was the track built? A. About 1918. 

Q. Have they ever tom it down since then? A. 

No. 

Q. The same track? A. The track has been renewed. 

Q. What is that? A. The track itself has been renewed. 
Q. The structure itself hasn’t? A. No. 

Q. Those Kiddie Cars are 30 years old? A. Yes. 

Q. They are the same ones that have been in use all that 
time? A. The same ones. 

Q. Have there been any additions? A. No. 

Q. How many are there in number? A. Bight now I 
can’t tell you. We started off with 18 but different manu¬ 
facturers wanted to build them so we sent one here and 
one there and I don’t know what is left— Q. And those 
manufacturers— 

Mr. Denit: Let him finish his answer. 

The Witness (continuing): I say different manufactur¬ 
ers who wanted to build those cars, we sent them a car and 
different parks as we sent them a car, so I don’t 

134 know how many are left now. 

By Mr. Lyman: 

Q. Those manufacturers didn’t return them, is that 
right? A. That is right. 

Q. But of the original 18 you have what is left, is that 
correct? A. That is right 

Q. There have been no additions to them? A. No addi¬ 
tions. 

Q. There have been no changes or alterations in those 
Kiddie Cars? A. No. 

Q. And the remaining Kiddie Cars that are used on that 
track are the same ones that were used on July 2,1945? A. 
That is right. 

Q. One of those was used by Mrs. Dorn, is that right? 
A. That is right. 
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Q. One of those Kiddie Cars? A. One of them. 

Q. Do you know which one it was? A. No, I don’t. 

Mr. Lyman: That is all. 

(Witness excused.) 

Mr. Lyman: May I approach the bench Your 
Honor? 

135 (Thereupon, counsel approached the bench and 
conferred with the Court, out of the hearing of the 

jury, as follows:) 

Mr. Lyman: I believe Mr. Simms is still waiting. On the 
basis of the foundation of this man’s testimony that there 
have been no changes or alterations in these Kiddie Cars I 
feel that Mr. Simms should now be permitted to testify 
as to his findings with respect to those Kiddie Cars, and to 
testify as to what if anything could stop those Kiddie Cars 
while they are in motion with a passenger seated on the 
Kiddie Car, particularly relating to the ball bearings, what 
could happen to the ball bearings to cause a Kiddie Car 
to stop. 

I think he would offer expert and competent testimony 
to the effect that the Kiddie Car, new or old or otherwise— 
The Court: But he can’t give us an expert opinion as to 
what possibly could happen to the ball bearings and I will 
exclude it. 

Mr. Lyman: I would also offer testimony with respect to 
the handle bar structure and the entire structure of the 
Kiddie Car that he has seen and it has never been changed 
in 30 years, it has been admitted by the superintendent in 
charge, who has been custodian all that time. 

The Court: Excluded. 

Mr. Lyman: He would also testify as to the measure¬ 
ments of the track and the pitch of the track, that is 

136 from the start of the ramp to the bottom, and could 
offer testimony as to the degree of speed that could 

be obtained, which other lay witnesses couldn’t actually 
give. 

The Court: Excluded. 
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Mr. Lyman: I would offer testimony as to every exact 
measurement with respect to the Kiddie Car and the track, 
the width and the height and length and so on. 

The Court: Excluded. 

Mr. Lyman: For these reasons I want to proffer the 
testimony— 

The Court: You have and it has been excluded. 

Mr. Lyman: —of this expert witness on this theory, that 
it was impossible for the plaintiff in this case to know which 
Kiddie Car it is; it was never possible for her to know. 

The Court: You are talking to me about the difficulties 
of proof. I am not concerned with that. 

Mr. Lyman: I mean for those reasons I must proffer this 
testimony and rely on the doctrine of res ipsa loquitur. 

The Court: Are you through with the proffer! 

Mr. Lyman: Yes, sir. 

The Court: I have excluded the proffer. Now, where do 
we stand now? 

Mr. Lyman: I will continue my case. 

The Court: Let me ask you this question. In other 
words, as I understand it there is nothing further in 
137 the case to be introduced except evidence as to 
damage? 

Mr. Lyman: Yes, sir, medical testimony as to damage 
and loss of earnings. 

The Court: Well, I am going to direct a verdict. First 
of all the doctrine of res ipsa loquitur does not apply. That 
is No. 1. 

No. 2 is that you haven’t proved any specific act of neg¬ 
ligence alleged but you want me to permit the jury to spec¬ 
ulate as to what happened, and I can’t do that. 

Mr. Lyman: May I see the pri-trial order, Your Honor? 

The Court: Yes. 

Mr. Lyman: I have proved the allegation that the ramp 
is defective. I have offered testimony as to that by three 
witnesses. 

The Court: Offering testimony and proof are different 
things. 
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Mr. Lyman: Your Honor may rule that isn’t adequate 
proof to satisfy Your Honor. Of course if you say that 
there is nothing I can do. 

The Court: I am of the opinion that you haven’t proved 
the case under any theory, and I can’t out of conscience 
let the case go to the jury. 

I have no doubt that this woman was injured but I can’t 
let sympathy interfere with plain duty. 

Mr. Lyman: X would be the last to ask Your Houor 

138 do that, but for the sake of argument only, I aban¬ 
doned the theory of specific negligence. I think I 

have shown enough in this case by the testimony of the 
plaintiff and by the testimony of the subsequent witnesses, 
and which I can further show from the construction of this 
Kiddie Car which I would like to show by Mr. Simms, just 
the construction of it— 

The Court: I am not going over this. 

Mr. Lyman: I think I have shown enough testimony by 
the plaintiff and by witnesses standing around, without any 
specific acts of negligence, relating to what happened here 
on that Kiddie Car to make out a sufficient case to permit 
this case to go to the jury on the theory of res ipsa loquitur. 

The Court: I disagree with you. You read the case of 
Sweeney v. Erving, 228 U. S. 238, and you might also read 
Johnson v. The United States, in which the doctrine is al¬ 
luded to, and for your information, in Sweeney v. Erving, 
228 U. S. 238, the Court said this: 

“The general rule in actions of negligence is that the 
mere proof of an accident (using the word in its loose and 
popular sense) does not raise any presumption of negli¬ 
gence; but in the application of this rule, it is recognized 
that there is a class of cases where the circumstances of the 
occurrence that has caused the injury are of a character to 
give ground for a reasonable inference that if due 

139 care had been employed, by the party charged with 
care in the premises, the thing that happened amiss 

would not have happened. In such cases it is said, res ipsa 
loquitur—the thing speaks for itself; that is to say, if there 
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is nothing to explain or rebut the inference that arises from 
the way in which the thing happened’*— 
but in this case there is a wide gap; a half dozen things 
might possibly have happened. 

Mr. Lyman: Yes, and because of that I want to offer 
evidence to show that any one of these things might have 
happened, Your Honor, to cause this woman to sustain 
these serious injuries, and I want Your Honor to permit 
me to amend my pleadings to conform to the kind of proof 
that Your Honor wants. 

The Court: No, it is not the question of proof that I 
want. You have proved nothing under the theory of res 
ipsa loquitur, and you have proved nothing on the specific 
acts of negligence. 

Mr. Lyman: Well, you understand, what Your Honor has 
intimated—will you just let me see this? 

The Court: I haven’t intimated, I have said it categor¬ 
ically. 

Mr. Lyman: You understand, what Your Honor has 
stated, under the new rules, to be consistent, if you 
140 rule out evidence conforming to the pleadings I feel 
I should be permitted to permit this case to stand on 
the res ipsa loquitur rule. 

This is for the sake of argument— 

The Court: I don’t want to argue with you sir. 

Mr. Lyman: Let me put this on the record. I feel that 
I have a right to submit this case to the jury on the doc¬ 
trine of res ipsa loquitur upon the showing I have made. 
I respectfully submit that I have a right to submit this case 
to the jury on the acts of negligence proven specifically— 

The Court: Now, here— 

Mr. Lyman: —with specific reference, Your Honor— 

The Court: That has been decided by the Court of Ap¬ 
peals. Moore v. Clagett says you can’t do that. It is not 
up to me to decide what you can do; I have to follow the 
law. 

Mr. Lyman: With specific reference to improper main¬ 
tenance of the ramp— 
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The Court: There is no evidence of that. 

Mr. Lyman (continuing): —at this time I wish to amend 
the pleadings to conform to the proof. 

The Court: Let’s forget about amending the pleadings. 
First of all, there is no evidence of anything alleged. 

Mr. Lyman: Your Honor rules I have proved nothing 
that is alleged in the pleadings? 

The Court: Absolutely nothing; just the fact she was 
141 there and was injured. 

Mr. Lyman: Your Honor has said, and I want to 
understand it, you have ruled that I have proved nothing? 

The Court: I rule that on neither the specific acts of neg¬ 
ligence or res ipsa loquitur you have no case to go to the 
jury. 

Mr. Lyman: You have ruled on both? 

The Court: I have ruled that on either theory you have 
proved nothing. 

Mr. Lyman: On either theory? 

The Court: Precisely. 

Mr. Lyman: I respectfully disagree with Your Honor. 

The Court: People have disagreed with me before, and 
if I am in error there is a place to correct it. That is one 
of the fortunate things, we have a higher tribunal. 

Mr. Lyman: It entails a great deal of expense. 

The Court: All litigation entails expense. That is no 
reason for compulsion to let this case go to the jury. 


Mr. Lyman: I rest, as far as proving further acts of neg¬ 
ligence, except that if the defendant puts on their evidence, 
on cross-examination I may be able to produce fur- 
142 ther acts. 

The Court: You know better than that, don’t you? 
The defendant is not obliged to put on his case. 

Mr. Lyman: I understand he is not. 

The Court: You rest? 

Mr. Lyman: Your Honor is making me rest. 

The Court: I am not doing anything of the kind. 



61 


Mr. Lyman: I will say this to Your Honor, I have no 
witnesses to offer except witnesses who could testify as to 
the measure of damages. 

The Court: Then you rest your case on liability. 

Mr. Lyman: After Your Honor has excluded the proffer 
of testimony— 

The Court: Let’s not discuss that. You rest. 

Mr. Lyman: Yes, I rest on liability. 

The Court: What is that? 

Mr. Lyman: On liability. 

The Court: All right. 

Mr. Lyman: Just this further word. Your Honor says 
I have not come within the confines of this pre-trial record 
with respect of proof. 

The Court: What I have said I have said; I am not going 
to repeat it 


Mr. Denit: Your Honor, we move for a directed ver¬ 
dict. 

143 . (Thereupon, counsel resumed their places at the 
trial table, and the following proceedings were had 
in open court:) 

The Court: Members of the jury, the plaintiff at this 
juncture rests her case. There are one or two other wit¬ 
nesses who would testify with respect to damages, but on 
the question of liability the plaintiff has rested and the 
defendant has made a motion for a directed verdict, which 
the Court is going to grant. 

This plaintiff alleges that while she was at Glen Echo 
on this particular date, in this particular place, riding on 
this particular type of vehicle, that she was injured be¬ 
cause a car was mechanically defective; the wheels were not 
properly lubricated, and they locked; that the ball bearing 
cogs in the wheels must have been defective and that there 
must have been some foreign matter in the wheels and that 
the handle bars were loose; that the Kiddie Car for lack 
of care was out of balance and that the age of the car was 






62 


such that it should not have been put in use and was gen¬ 
erally not kept in a state of repair. She also says that the 
ramp was not properly maintained in that there were nicks 
and ridges in it which made it dangerous. 

Those are the general allegations of specific negligence 
and the futility of the proof, as adduced by the plaintiff in 
this case, makes it necessary for the Court to direct 
144 a verdict in favor of the defendant. None of these 
allegations have been proved from the standpoint of 
the evidence, and the Court cannot in conscience or as a mat¬ 
ter of law permit a jury to speculate or conjecture as to how 
it occurred. 

The mere happening of an accident does not necessarily 
indicate there was negligence on the part of the other party. 
I mention that to you in rather detail, because I know that 
for some of you it is your first experience on a jury, and 
I repeat again, the mere fact that an accident occurred does 
not necessarily mean that somebody is responsible. 

The nature and cause of this accident, as far as the evi¬ 
dence in this case is concerned, is in the realm of conjec¬ 
ture and speculation. I have no doubt that this lady was 
injured; my sympathies are with her but my duty lies in 
another diretion. 

You may take the verdict. 

The Clerk: Jurors, stand. Members of the jury, your ver¬ 
dict in this case is for the defendant, by direction of 
the Court, and that is your verdict, so say you each and all? 

(The jury nods assent.) 

(Thereupon, at 2:40 o’clock p. m., the trial was con¬ 
cluded.) 
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For convenience, the parties will be referred to as they 
appeared in the court below. 

On April 13, 1946, plaintiff brought this action against 
Capital Transit Company, as the owner and operator of 
Glen Echo Amusement Park, for injuries alleged to have 
been sustained while using one of the amusement devices 
therein. (Joint App. 2) Said company moved for a sum¬ 
mary judgment on the ground that it did not manage, op¬ 
erate or exercise control over the instrumentality w\ich 
allegedly caused her injuries, and supported this motion 
with an appropriate affidavit. (Joint App. 4, 5) There¬ 
upon plaintiff moved for leave to amend by making The 
Glen Echo Park Company, Inc., a defendant, (Joint App. 
7, 8), and entered a praecipe dismissing the action against 
the Transit Company. (Joint App. 8). An amended com¬ 
plaint was filed, in which the Transit Company was again 
named as a defendant along with The Glen Echo Park Com¬ 
pany, Inc. (Joint App. 9-12). In this complaint plaintiff 
alleged that her inj'uries resulted from negligence of the 
defendant, Glen Echo Park Company, Inc., in permitting 
her to use a defective device known as a “Kiddie Car”, on 
a ramp or hill which was defective. (Joint App. 11) De¬ 
fendant, Glen Echo Park Company, Inc., answered the com¬ 
plaint with a denial of negligence, asserted that the so- 
called “Kiddie Car” was maintained and operated by 
Crescent Amusement Company, an independent corpora¬ 
tion, that plaintiff’s injuries were caused by her own negli¬ 
gence, and that in using the amusement device she assumed 
the risks incident thereto. (Joint App. 12,13) Thereupon, 
plaintiff amended her complaint and set forth that her 
injuries were caused by reason of the locking of the wheels 
of the “Kiddie Car” which caused the same to stop sharply 
and abruptly, throwing her therefrom. (Joint App. 14) 
Thereafter, a so-called “Second Amended Complaint” was 
filed, naming as defendants Capital Transit Company, Glen 
Echo Park Co. Inc., and Crescent Amusement Company. 
(Joint App. 15) 
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In her Second Amended Complaint, plaintiff alleged, in 
substance, that on July 2,1945, she entered Glen Echo Park 
(in nearby Maryland), after paying the regular fee for 
admission; that in the Park she visited a building called 
“Midway’’ or “Fun House”, in which the defendants 
maintained and operated various amusement devices; that 
while riding the “Kiddie Car” she was thrown therefrom 
by reason of the defective condition of the car and the ramp 
on which the same traveled; that the wheels of the car 
locked, or otherwise became defective, so that it stopped 
shortly and abruptly, causing her to be thrown therefrom. 
(Joint App. 15-18) Defendant, Glen Echo Park Company, 
adopted as its answer to the Second Amended Complaint, 
the answer filed to the original complaint. Crescent Amuse¬ 
ment Company answered, denying negligence, asserted neg¬ 
ligence on the part of the plaintiff, and pleaded assumption 
of risk. (Joint App. 20, 21) 

In pretrial proceedings, plaintiff took the position that 
the “Kiddie Car” was mechanically defective in that the 
wheels were not properly lubricated, and they locked; that 
the ballbearing cogs in the wheels must have been defective 
and there must have been some foreign matter in the wheels, 
and that the handlebars were loose; that the car for lack of 
care was out of balance and that the age of the car was such 
that it should not have been put in use and was generally 
not kept in a state of repair. She also took the position 
that the ramp was not properly maintained in that there 
were nicks and ridges in it which made it dangerous. Fur¬ 
ther, she relied upon res ipsa loquitur. In the pretrial 
order the action was dismissed as to Capital Transit Com¬ 
pany. (Joint App. 22, 23) 

At the trial of this action plaintiff’s counsel informed the 
court and jury in his opening statement that plaintiff was 
injured as a result of some defect in the ramp or in the 
mechanism itself which she was guiding; that her fall was 
caused only by the fault and defect in the “Kiddie Car”, or 
a defect in the ramp. (Joint App. 26) 
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Evidence introduced on behalf of the plaintiff tended to 
show the following facts: 

The “Midway’’ or “Fun House” is a large building with¬ 
in the amusement park called Glen Echo. (Joint App. 28) 
In the “Midway” are a number of amusement devices, in¬ 
cluding slides, rotating tubs, and a “Kiddie Car” ride. 
(Joint App. 48) These cars are somewhat like, but larger 
than, the well-known children’s vehicle of that name. They 
have ballbearing wheels like large roller skates, each wheel 
having a metal tire. There is one wheel in front, and there 
are two in the rear. The seat consists of a wooden board, 
more or less triangular in shape, about 25 inches long, and 
an average of about 15 inches wide. (Joint App. 31) The 
car is steered by handlebars which are 12 to 15 inches wide, 
and there are two foot rests down near the front wheel. 
(Joint App. 30, 31) The car has no other motive power 
than gravity, (Joint App. 28), and operates on a wooden 
ramp about 3 feet wide, which runs down grade in a circular 
manner. The curve is almost a circle. Patrons desiring to 
use the ride receive their cars from others who have just 
finished using them, and carry them up a flight of steps to 
the beginning of the ramp. There, the patron sits down on 
the seat, puts his foot on the foot rests, and the car pro¬ 
ceeds down the ramp by gravity. (Joint App. 28) 

On the night in question plaintiff was one of a party of 
five visiting the * * Midway ’ ’. They had ridden several times 
on the * 1 Kiddie Cars’(Joint App. 32) It was at least her 
third time around when the accident occurred. (Joint App. 
41) She had visited the Park and used the “Kiddie Cars” 
several times each summer, and perhaps oftener. (Joint 
App. 32) No one had any trouble manipulating the cars. 
(Joint App. 44) Plaintiff did not know how the accident 
happened. She only knew that the car came to a sudden 
and violent stop, and that she fell off, having been knocked 
unconscious. (Joint App. 29-30) All but one of plaintiff’s 
companions testified. None of them knew of any defect in 
the car on which plaintiff was riding. None of them exam- 
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ined the car. The car had been in use by those and other 
patrons during the whole evening. No one had experienced 
any difficulty with a “Kiddie Car”. (Joint App. 44) There 
was no evidence that there was anything wrong with any 
car, much less the car used by the plaintiff. 

Plaintiff said the ramp was rough. (Joint App. 31) One 
of her companions who was riding a car 15 or 20 feet behind 
her said he saw plaintiff having trouble with her steering 
gear. (Joint App. 39). He dropped his eyes for a minute 
while bringing his car to a stop, (Joint App. 40) and when 
he looked up he saw she was going over the front of her car 
in a somersault. (Joint App. 40) When he afterwards 
went to the place where she fell, he saw that the floor of the 
ramp was worn, that is, there were ridges or grooves in it. 
(Joint App. 40) He had gone over the same rough place 
on both his first and second rides, and nothing had hap¬ 
pened. (Joint App. 45) There was no evidence as to the 
size or character of the worn place, or the grooves or ridges. 
There was likewise no evidence that the ramp was so worn 
that a wheel of one of the cars might be caught in it. 

Another of plaintiff’s companions, who rode in front of 
her, stated that he noticed the ramp was rough, but this 
only caused a slight vibration in the operation of his car. 
(Joint App. 47) He also had made three rides, all com¬ 
pleted without incident. (Joint App. 48) 

There was no testimony that the roughness of the ramp 
caused the plaintiff to fall from her car. Even the plaintiff 
made no such claim on the stand. She did not know what 
caused her to fall, she only knew that the car came to a sud¬ 
den and violent stop. (Joint App. 29-30) 

At the conclusion of the foregoing evidence, plaintiff 
rested her case insofar as liability was concerned. (Joint 
App. 61) Thereupon, defendants moved the court to direct 
a verdict. (Joint App. 61) This motion was granted and 
the verdict returned accordingly, (Joint App. 62), and upon 
such verdict judgment was entered. (Joint App. 24). It is 
from such judgment that this appeal is prosecuted. 
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SUMMARY OF ARGUMENT. 

1. The evidence did not make out a case for the applica¬ 
tion of the principle of res ipsa loquitur because (a) there 
was no showing that the accident could not have happened 
without negligence on the part of appellees; (b) because 
the amusement device on which plaintiff was hurt was un¬ 
der her control and not under the control of the defendants; 
and (c) because the actions of the plaintiff herself may 
have caused the accident. 

2. The plaintiff, having relied on specific acts of negli¬ 
gence, could not go to the jury on the rule of res ipsa loqui¬ 
tur. 

3. The Plaintiff failed to prove either that the defendants 
were negligent, or that negligence on their part was the 
proximate cause of her injuries. 

4. The plaintiff cannot complain that the court declined 
to grant her leave to amend her complaint, since she never 
offered any amendment. 

5. The exclusion of “expert ’’ testimony by the court was 
proper and, in any event, in the sound discretion of the 
court. 

6. There were no “arbitrary’’ rulings of the court, and 
none which prejudiced the plaintiff. 

ARGUMENT. 

I. Res Ipsa Loquitur 

Plaintiff relies principally on the doctrine of res ipsa 
loquitur. The evidence did not make out a case for the 
application of that rule. She, and not the defendants, was 
in full and exclusive control of the vehicle on which she was 
riding. The accident could have happened from her own 
negligence, or from the negligence of third persons, as well 
as from negligence of the defendants. The doctrine of res 
ipsa loquitur may only be applied in cases where the defen¬ 
dant is in full and exclusive control of the instrumentality 
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which is proved to have caused the accident, and where the 
circumstances are such that the accident probably would 
not have occurred without negligence on the part of the 
defendant in the use, operation or maintenance of such 
instrumentality. Washington Loan & Trust Co. v. Hickey, 
78 U. S. App. D. C. 59, 137 F. 2d 677; Brown v. Capital 
Transit Co., lb U. S. App. D. C. 337, 127 F. 2d 329; Jac- 
quette v. Capital Transit Co., 34 App. D. C. 41, 47. The 
plaintiff may not go to the jury on a showing that she was 
free of negligence, since the defendants also were sur¬ 
rounded by a presumption that they used due care. Looney 
v. Metropolitan R. Co., 200 U. S. 480, 488, 50 L. ed. 564, 569. 

It is universally held that where the occurrence of the 
accident may have been influenced by acts or movements of 
the plaintiff, the rule of res ipsa loquitur does not apply. 
Thus, the rule was held not applicable where a passenger 
caught her foot while alighting from a train, in Greeley v. 
Baltimore Transit Co., 180 Md. 10, 22 A. 2d 460; where 
the plaintiff tripped over a wire in State Fair v. Henderson, 
164 Md. 587, 165 A. 698; where plaintiff fell from a roller¬ 
coaster car at an amusement park, in Benedict v. Potts, 88 
Md. 52; in where plaintiff fell on the floor of a tramway in 
Phillips v. Klepfer, 217 Ind. 237, 27 N. E. 2d 340; in where 
plaintiff fell from a bicycle on a rough city street in Living¬ 
stone v. New Haven, 125 Conn. 836, 3 A. 2d 836; where the 
plaintiff was tripped by the pole of a window washer in the 
latter’s hands in Aita v. John Beno Company, 206 la. 361, 
222 N. W. 386, 61 A. L. R. 351; and where a passenger on 
a “racer” in an amusement park was injured in an unex¬ 
plained manner in Adriance v. Schenk Bros., 95 N. J. L. 185, 
112 A. 408; and in each of the following cases where the 
movements of the plaintiff may have caused or contributed 
to the injury: Rom v. Huber, 93 N. J. L. 360, 108 A. 361, 
Aff’d 94 N. J. L. 258,109 A. 504; Sellmar v. Ringling, 62 Pa. 
Sup. Ct. 410; Godfrey v. Connecticut Co., 98 Conn. 63, 118 
A. 446; Wegener v. Foster, 120 Cal. App. 260, 8 P. 2d 154; 
Welsh v. Jefferson County Agri. Soc., 121 Neb. 166, 236 
N. W. 331; Peppier v. Tolletene, 259 Mich. 35,242 N. W. 830. 
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n. Pleading and Attempting to Prove Specific Acts of 
Negligence Precludes Res Ipsa Loquitur. 

In her Second Amended Complaint plaintiff did not plead 
negligence in general terms. She alleged specific acts of 
negligence. (Joint App. 18). At the trial, she assumed the 
burden of proving specific negligence, and failed to do so. 
It is settled law that under such circumstances the plaintiff 
may not go to the jury under the principle of res ipsa 
loquitur. Pistorio v. Wash. R. and E. Co., 46 App. D. C. 479, 
485; Moore v. Claggett, 48 App. D. C. 410, 415; King v. 
Davis, 54 App. D. C. 239, 242-3, 296 F. 986; Lyman v. Knick- 
bocker Theatre Co., 55 App. D. C. 323, 5 F. 2d 538. 

m. The Plaintiff Failed to Prove Defendant Was Negligent 
or Such Negligence Was Proximate Cause of Injury. 

Plaintiff had the burden of proving that the defendants 
were negligent and that negligence on their part was the 
cause of the plaintiff’s injuries. Looney v. Met. R. Co., 200 
U. S. 480, 4S8, 50 L. ed. 564, 569; Collins v. District of Co¬ 
lumbia, 60 App. D. C. 100, 48 F. 2d 1012; Tobin v. Perma R. 
Co., 69 App. D. C. 262,100 F. 2d. 435. 

The most favorable view of plaintiff’s case was that she 
was riding a kiddie car furnished by the amusement park; 
that it came to a sudden and unexplained stop; that no one 
examined the kiddie car afterwards and no one could say it 
was in any manner defective; that after the accident it was 
noted that the floor of the ramp was rough but the extent of 
the roughness was not described and no witness testified 
(or was even asked whether) any grooves or worn places 
in the floor were of such nature as would catch a wheel of 
the kiddie car; that she and her party had, at least three 
times on the night in question, and at other times during 
the summer, used the kiddie cars without any trouble; that 
others were using them the same evening and no one had an 
accident; and that the “roughness” of the floor was only 
enough to cause a “slight vibration” (Joint App. 47) 
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The foregoing does not prove the defendant was guilty of 
any negligence, or that any condition of the floor or the 
vehicle caused the plaintiff’s injury. Accordingly, there 
was no sufficient evidence to go to the jury, and a directed 
verdict was proper. 

IV. The Court Did Not Refuse to Permit Plaintiff to Amend 

Her Pleadings. 

At the conclusion of the case the trial judge indicated to 
plaintiffs counsel that he considered that plaintiff had failed 
to make out a prima facie case either under her allegations 
of specific acts of negligence or under the rule of res ipsa 
loquitur. (Joint App. 60) This ruling was manifestly right. 
There was no occasion for an amendment. None was offered. 
(Joint App. 60) If an amendment of the pleadings had 
been allowed, presumably it would have been to permit 
plaintiff to plead negligence in general terms. Such an 
amendment would have been fruitless, since she was not 
entitled to go to the jury on any theory. 

V. Other Alleged Errors. 

The remaining alleged errors are without any merit. 

(a) The so-called expert testimony of the witness, John 
Simms, was properly excluded. The proffer of evidence to 
be given by the witness (Joint App. 51) was not very clear, 
but the most that can be found in it was that the witness 
would testify that he had gone out to the park three and a 
half years after the accident (Joint App. 52, 54) and had 
examined a kiddie car (but not shown to have been the one 
involved in the accident) and the ramp, and had taken meas¬ 
urements ; that he would give his opinion as to whether or 
not the kiddie car “could stop suddenly”, whether or not 
the “ball bearings could become defective” and whether or 
not the car “could come to a sudden stop”. (Joint App. 51) 
In the absence of any evidence that the kiddie car used by 
the plaintiff was defective on the night she was riding it, 
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such opinion would be obviously irrelevant. There was no 
offer to prove by the witness that there was anything wrong 
with the ramp, hut if there had been such offer, the evidence 
would properly have been excluded. Avery v. S. Kann Sons, 
67 App. D. C. 217, 219, 91 F. 2d 248, 250. 

(b) Plaintiff argues that the trial judge directed a ver¬ 
dict before she finished her case. This contention simply 
ignores the record. The court carefully inquired, not once, 
but several times, whether plaintiff had any other evidence 
to offer with respect to the cause of the accident and lia¬ 
bility of the defendants (Joint App. 53, 57), and her counsel 
answered each time that he had no further evidence except 
as to damages. He expressly announced that he rested his 
client’s case on “liability”. (Joint App. 60-61) At that 
point the defendants moved for a directed verdict. (Joint 
App. 61) Further evidence as to damages (e.g., medical 
testimony) would have been immaterial in the absence of 
prima facie proof of liability. 

(c) Plaintiff has set forth on pages 30-32 of her brief a 
miscellany of other claims of error. To support them, she 
refers to parts of the record not printed. It is sufficient 
answer that she has not seen fit to include these parts of 
the record in the Joint Appendix. Rule 39 (b) of this 
Court requires the printing of such parts of the record as 
may be material to the full presentation of the points pre¬ 
sented. But, even if the Joint Appendix contained these 
parts of the record, no error would be shown. 

CONCLUSION. 

The trial judge, with patience and fairness, gave the 
plaintiff full opportunity to show that some act or omission 
on the part of the defendants caused the injuries of which 
she complained. She failed to show that the accident oc¬ 
curred as a result of negligence on the part of the defen¬ 
dants. It was, therefore, manifestly proper for the trial 
court to conclude: “The Court cannot in conscience or as 
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a matter of law permit a jury to speculate or conjecture as 
to how it occurred.” Accordingly, the verdict was properly 
directed and the judgment should be affirmed. 

Respectfully submitted, 
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Louis M. Denit, 

Thomas S. Jackson, 

Counsel for Appellees . 
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719 - 15th St., N. W., 

Washington 5, D. C., 

Of Counsel. 




